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FROM: Peter L. Fogg – Manager, Long Range Policy Team 

DATE: May 16, 2012 

RE: Docket BCCP-12-0001: Amendments to Oil and Gas Policies 

 Request for Planning Commission to authorize initiation of an oil and gas 

policies amendment process.  

  Action Requested: Authorization 

  Public testimony will not be taken 

 

SUMMARY The Board of County Commissioners have adopted two resolutions, the first 

initially imposing and the second extending a moratorium on Boulder County from accepting 

applications for oil and gas drilling until no later than February 4, 2013 (Resolutions 2012-16 

and 2012-46). During that period county staff is directed to analyze whether the existing 

county Comprehensive Plan and county regulations pertaining to oil and gas activities are 

sufficient to protect the public health, safety and welfare, or whether an amended 

Comprehensive Plan and amended regulations will be necessary to adequately mitigate 

impacts. By Colorado statute it is the duty of the planning commission to make, adopt and 

amend a “master” or comprehensive plan for the physical development of the unincorporated 

territory within the county. For a plan amendment process to proceed, authorization must be 

granted by the planning commission. Staff is requesting that authorization. 

 

EXHIBITS A:  BOULDER COUNTY COMMISSIONERS RESOLUTION 2012-16 

             B:  BOULDER COUNTY COMMISSIONERS RESOLUTION 2012-46  

C :  STAFF PACKET FOR BOCC PUBLIC HEARING MARCH 1, 2012    

          D:  COUNTY WEBSITE FOR INFORMATION ON OIL AND GAS  

 

BACKGROUND  Advances in technology and enhanced extraction methodologies for 

tapping oil and gas resources, coupled with favorable economic factors, have led to a 

substantial increase in oil and gas activities within the Wattenburg Field and other geologic 

formations underlying Boulder County. Concerns about the variety of impacts that are and 

might be associated with drilling have led to the Boulder County Commissioners imposing a 



six month moratorium on accepting applications for such activities (Resolution 2012-16). 

Following a public hearing on March 1, 2012 the Commissioners extended the moratorium to 

no later than February 4, 2013 (Resolution 2012-46).  

 

The attached Exhibits provide in-depth coverage of the situation in oil and gas drilling, staff 

presentations and assessments, and other supporting materials that have led to the enactment 

of the moratoria and staff’s request for Planning Commission to authorize an amendment 

process. See particularly the County Commissioners’ findings #1 – 6 on pages two and three 

of Exhibit B.  

 

The current Comprehensive Plan policies dealing explicitly with oil and gas drilling are 

found in two sections or Elements of the Plan: 

 

Geology Element (Adopted 1980): 2.06 The county shall regulate the exploration for, 
development of, and production of petroleum, natural gas, and geothermal 
resources as well as all accessory activities related thereto, to the extent permitted 
by state statutes  

 
Agricultural Element (Adopted 1997): 2.02 Oil and gas exploration, development, 
and production activities which affect agricultural operations shall be designed to 
minimize impacts to agricultural lands and water resource systems. 
2.03 Reclamation and restoration plans shall be required upon permitting and be 
implemented upon plugging and/or removal of all oil and gas well and production 
facilities, or upon  abandonment, and shall include all appropriate measures to 
return the land to productive agriculture. 
2.04 The county shall use its regulatory authority to minimize the impacts of oil and 
gas operations on agricultural lands and ensure complete restoration of the area 
through the use of financial bonds, other forms of financial security or other 
appropriate regulatory measures to the extent authorized by law. 

 

 Infrastructure Development on Ag Lands: 2.01 The county shall discourage 

the placement of new utility infrastructure upon agricultural lands. The 
county supports using existing easements or other public rights-of-way to 
minimize the impacts to agriculturally productive land. 
2.01.01 If a thorough analysis of alternatives concludes that routing/siting of 
facilities is necessary on or across agricultural lands, all construction activities 
will be located and performed so as to minimize disturbance to agricultural 
resources. 
2.01.02 If the infrastructure location is determined necessary, infrastructure 
construction activities across agricultural lands should not occur during the 
growing season. 
2.01.03 Any agricultural lands and water resource systems disturbed by  
infrastructure construction shall be restored to their former productivity. 

 
PROCESS Staff proposes to undertake an assessment of these policies as well as others in 

the BCCP between May 16
th

 and early June in consultation with the County Attorney’s 

Office and other county departments. Research into what other local jurisdictions’ plans say 



or are contemplating regarding oil and gas activities will be conducted. Other sources of 

information and guidance may also be sought. This effort could be considered a “gap 

analysis” about the sufficiency of existing policies to meet the County Commissioners’ 

directives for protecting public health, safety and welfare to the greatest extent possible under 

current state statutes governing oil and gas operations. A preliminary recommendation for 

any policy amendments with accompanying supporting information will be prepared and 

presented to Planning Commission on June 20
th

 for review, discuss and further direction. 

Staff will then proceed to work on a final adoption draft recommendation for Planning 

Commission’s July 18
th

 public hearing.  

 

Staff has also reserved a large public space at the county Recycling Center for the evening of 

May 31
st
 from 6:30 – 8:30 PM for an open house. This is to offer residents and interested 

parties the opportunity to become informed about the process, timelines, purpose of a BCCP 

amendment, and the various areas staff is assessing in developing some policy 

recommendations. At this meeting staff is not contemplating making a formal presentation or 

soliciting public comment and input. Those opportunities will be available at Planning 

Commission and Commissioner hearings as well as through the internet, Website, letters and 

other mechanisms. 

 

RELATIONSHIP TO THE COUNTY LAND USE CODE In brief, comprehensive or 

master plans are to provide the policy basis and guidance for enacting and revising land use 

regulations or codes that are consistent with and implement the intentions of the Plan. In 

Boulder County’s case, Article 1-300 of the Land Use Code recognizes this linkage by 

stating, in part: 

 
“Enactment, amendment, and administration of this Code shall in accordance with and shall serve to 
implement the goals and policies of the Boulder County Comprehensive Plan, and the authority set 
forth in the applicable provisions of the Colorado Revised Statutes as well as the provisions of any 
jointly adopted intergovernmental agreement or master plan governing the use and development of 
land of mutual concern to Boulder County and another governmental entity.” 
 
It follows, then, that an assessment of the BCCP’s effectiveness in providing policy direction 

for land use matters need to occur through a public process and acted upon by the Planning 

Commission before proceeding with Land Use Code or other regulation amendments or 

revisions.  

 
RECOMMENDATION Staff recommends that the Planning Commission grant 

authorization to proceed with the process as outlined above for  Docket BCCP-12-0001: 

Amendments to Oil and Gas Policies.  

 
 

 

 



EXHIBIT  A 

 

 

 

BOULDER COUNTY COMMISSIONERS RESOLUTION 2012-16 

Temporary Moratorium on Processing of Oil and Gas 
Development in the Unincorporated County 

Adopted February 2, 2012 



RESOLUTION 2012-16 

A RESOLUTION IMPOSING A TEMPORARY MORATORIUM ON BOULDER COUNTY'S 
PROCESSING OF APPLICATIONS FOR PROPOSED OIL AND GAS DEVELOPMENT IN 
ALL OF THE UNINCORPORATED COUNTY PENDING CONSIDERATION OF 
AMENDMENTS TO COUNTY REGULATIONS 

A. WHEREAS, oil and gas exploration and production is a rapidly developing and 
evolving industry nationwide, across Colorado, and within Boulder County, with both substantial 
advances in technology and significant modifications to the laws governing the industry 
occurring during the past few years; and 

B. WHEREAS, the western edge of one of the most actively drilled oil and gas 
producing formations along the Front Range underlies the eastern portion of Boulder County; 
and 

C. WHEREAS, oil and gas operations have the potential for significant and 
immediate impacts on the health, safety, and welfare of the citizens of Boulder County ("the 
County") through increased noise, odor, dust, traffic, noxious weeds, and other disturbance, as 
well as the potential to significantly impact the County's air, water, soil, biological quality, 
geology, topography, plant ecosystems, wildlife habitat, wetlands, floodplains, water, stormwater 
and wastewater infrastructure, drainage and erosion control, parks and open space lands, 
transportation infrastructure, emergency response plans, and other aesthetic values and 
community resources; and 

D. WHEREAS, in its capacity as surface owner of lands managed as open space 
where oil and gas drilling development has occurred and continues to occur, the County Parks 
and Open Space Department has recently witnessed new areas not previously developed being 
developed by oil and gas companies, an increase in notices of intent to drill from oil and gas 
companies, technological changes in drilling operations that in some cases result in more land 
disturbance per well pad. differences in hours of operation, and associated increased impacts on 
plant ecosystems, wildlife habitat and migration corridors, among other enviromnental and 
natural resources; and 

E. WHEREAS, in its role administering County tloodplain regulations, the County 
Transportation Department is concerned about increased interest in developing oil and gas in 
mapped floodplain areas, posing potentially serious risks to public health and safety; and 

F. WHEREAS, in its role managing the County transportation system under the 
duly adopted Boulder County Multimodal Transportation Standards, through issuance of access 
permits to ensure safe ingress and egress to the system, issuance of oversize/overweight vehicle 
permits, and other methods for managing the public rights-of-way, the County Transportation 
Department is concerned about a potential increase in impacts due to oil and gas development, 
including increased wear and tear on roads from heavy truck traffic resulting in greater need for 
road and bridge improvements and maintenance; and 

G. WHEREAS, the Colorado Oil and Gas Conservation Act, C.R.S. §§ 37-60-101 et 
seq., declares that it is in the public interest to foster the responsible, balanced development, 
production, and utilization of the natural resources of oil and gas in the state of Colorado in a 



manner consistent with protection of public health, safety, and welfare, including protection of 
the environment and wildlife resources; and 

H. WHEREAS, the Colorado Oil and Gas Conservation Act grants the Colorado Oil 
and Gas Conserv^ation Commission ("COGCC") authority to adopt statewide rules and 
regulations conceming the development and production of oil and gas resources and the COGCC 
has done so; and 

I. WHEREAS, the Colorado Oil and Gas Conservation Act provides that it is not 
intended to establish, alter, impair, or negate the authority of local and county governments to 
regulate land use related to oil and gas operations; and 

J. WHEREAS, Colorado courts have recognized on several occasions that the 
Colorado Oil and Gas Conservation Act does not expressly or impliedly preempt all aspects of a 
county's authority to enact land use regulations applicable to oil and gas development and 
operational activities within the county, and thus the County's regulations pertaining to matters 
mentioned in the Colorado Oil and Gas Conservation Act are legal and valid as long as their 
express or implied conditions do not irreconcilably conflict with state law on the basis of 
operational conflicts that materially impede or destroy the state's interest; and 

K. WHEREAS, the County Planning Act, C.R.S. § 30-28-106, gives the County the 
authority to process and adopt a master plan for the physical development of the unincorporated 
territory of the County, and the duly adopted Boulder County Comprehensive Plan recognizes 
the potential impacts of oil and gas exploration, development, and production and all accessory 
activities and encourages such activities to be located and performed to minimize disturbance to 
land and water resource systems, with affected areas reclaimed and restored once the activities 
are completed and all other impacts minimized via all appropriate regulatory measures to the 
extent authorized by law; and 

L. WHEREAS, the current Boulder County Comprehensive Plan sections 
addressing oil and gas activities have not been updated in many years and merit a review to 
determine whether amendments are necessary to reflect today's industry, its practices, and 
impacts on land use, transportation, public health, parks and open space areas, and other 
environmental and natural resources across the County; and 

M. WHEREAS, the Local Government Land Use Control Enabling Act, C.R.S. §§ 
29-20-101 et seq., provides the County with the broad authority to plan for and regulate the use 
of land in order to provide for orderly development and a balancing of basic human needs of a 
changing population with legitimate environmental concerns, all in a manner consistent with 
constitutional rights; and 

N. WHEREAS, the Local Government Land Use Control Enabling Act authorizes 
each local government within its respective jurisdiction to plan for and regulate the use of land 
by, among other actions, regulating development and activities in hazardous areas; protecting 
lands from activities which would cause immediate or foreseeable material danger to significant 
wildlife habitat and would endanger a wildlife species; preserving areas of historical and 
archaeological importance; regulating the use of land on the basis of the impact thereof on the 
community or surrounding areas; and otherwise planning for and regulating the use of land so as 
to provide planned and orderly use of land and protection of the environment in a manner 
consistent with constitutional rights; and 



O. WHEREAS, the Board believes it has not only the right but the responsibility to 
plan for and regulate the use of land for the purposes laid out in the Local Government Land Use 
Control Enabling Act as well as those purposes specified in other applicable state and federal 
statutes and common law grants of authority, to best protect and promote the health, safety, and 
general welfare of the present and future inhabitants of Boulder County and to guide future 
growth, development, and distribution of land uses within Boulder County; and 

P. WHEREAS, to that end, and pursuant to the Local Government Land Use 
Control Enabling Act, the County Planning Act, and various other state and federal statutory and 
common law grants of land use authority, the Board has from time to time adopted planning, 
zoning, and other regulations governing land use in the unincorporated territory of the County; 
and 

Q. WHEREAS, the current regulations conceming oil and gas development in §§ 4-
900 to 4-913 of the Boulder County Land Use Code were last updated years ago, prior to various 
changes in oil and gas production practices, prior to changes to state statutes and regulations, and 
prior to several relevant Colorado court decisions conceming local regulation of oil and gas 
activities, and therefore are ripe for review for potential amendments in light of the current 
significant concems over the impacts of continuing oil and gas development activities within the 
County; and 

R. WHEREAS, Boulder County staff have begun to analyze whether the existing 
zoning and other land use regulations pertaining to oil and gas activities are sufficient to protect 
the public health, safety, and welfare; and 

S. WHEREAS, the Board estimates that the time needed to perform the prerequisite 
studies and planning and analyze regulatory amendments that may be necessary to mitigate the 
impacts of oil and gas exploration, development, and production activities, may take 
approximately six months to complete; and 

T. WHEREAS, the Board reasonably anticipates that applications for additional oil 
and gas development may be filed in the coming months while the study is undertaken and 
before the County has had the opportunity to consider the outcome of the study and adopt 
appropriate regulatory changes; and 

U. WHEREAS, the Board finds that it is inconsistent with its responsibilities to 
protect the local environment and population of the County to continue to process and review-
applications for oil and gas development in piecemeal fashion without thoroughly examining the 
current County regulations to reflect changes in state law and oil and gas production practices; 
and 

V. WHEREAS, the Board is aware of the potential for further changes in state law 
during the 2012 legislative session, and that legislative proposals in the oil and gas regulatory 
area, if enacted this session, may further clarify the bounds of County regulatory jurisdiction; and 

W. WHEREAS, if applications requesting approval to conduct oil and gas 
exploration, development, and production activities within the unincorporated County are 
submitted prior to the County having adequate time to conduct the appropriate studies, make 
necessary revisions to its Comprehensive Plan, be aware of any forthcoming 2012 legislative 
changes, and consider and process any indicated regulatory amendments, the Board believes 
irreparable harm may be done to the public health, safety and welfare; and 



X. WHEREAS, the U.S. Supreme Court and the Colorado Supreme Court recognize 
that in the field of land use regulation, temporary moratoria of reasonable duration are often 
employed to preserve the status quo in a particular area while developing a long-term plan for 
development; indeed, in countering the incentive of property ow ners to develop their property 
quickly to avoid the consequences of an impending land use plan for the jurisdiction, moratoria 
are a crucial tool for local governments and, therefore, pursuant to express and implied authority 
granted by the Colorado Revised Statutes and multiple Colorado and federal appellate decisions 
upholding temporary moratoria on land use applications while amendments are considered, the 
Board has the legal authority to adopt a temporary moratorium in this situation; and 

Y. WHEREAS, in light of the foregoing recitals and findings, circumstances warrant 
the immediate enactment of this Resolution establishing a temporary moratorium to protect the 
public health, safety, and welfare, and to avoid development which, during the County's 
planning and land use regulation amendment process, may contravene the results of this study 
and process put the public at risk; and 

Z. WHEREAS, the Board further determines that it will schedule and hold a public 
hearing on this temporary moratorium and related matters as soon as practicable after this 
Resolution's adoption, for the purposes of receiving public comment on the moratorium and 
considering whether to terminate, extend, or otherwise amend the moratorium. 

NOW THEREFORE, BE IT RESOLVED by the Board of County Commissioners of 
Boulder County: 

1. The submittal of notices of intent to drill and land use applications requesting approval to 
conduct oil and gas development activities within the unincorporated territory of the 
County limits is imminent. The County may not have updated regulations in place that 
adequately mitigate impacts of this activity or that incorporate the County's full ability to 
regulate in this area under evolving state statutes, regulations, and case law to protect and 
preserve the public health, safety and welfare. Therefore, a temporary moratorium on 
accepting applications is reasonable and necessary. 

2. This temporary moratorium shall take effect immediately. The County Land Use 
Department is directed not to accept, process, or approve any applications under Article 
4-900 of the Land Use Code after the effecfive date of this Resolution. 

3. This temporary moratorium shall remain in place until August 2, 2012, unless earlier 
terminated or extended. 

4. County staff is hereby directed to continue analyzing whether the existing County 
Comprehensive Plan and existing County regulations pertaining to oil and gas activities 
are sufficient to protect the public health, safety, and welfare, or whether an amended 
Comprehensive Plan and amended regulations will be necessary to adequately mitigate 
impacts. 

5. The Board intends to hold a public hearing to take testimony on the merits of the 
temporary moratorium imposed by this Resolution and to determine whether the 
moratorium should be terminated, extended, or otherwise amended on "ThtA.f5d<tL/ , 
March \ , 2012, at 4'oO p.m., in the Board's public hearing room on the third floor of 
the Boulder County Courthouse, 1325 Pearl Street, Boulder, Colorado. Notice of this 
hearing shall be published in a newspaper of general circulation in Boulder County at 



least 14 days prior to the hearing date. Should this hearing be rescheduled for any reason, 
the Board will publish notice of the new time, date, and location of the hearing in a 
newspaper of general circulation in Boulder County at least 14 days prior to the hearing 
date. If necessary, at the Board's discretion, this hearing may be continued one or more 
times. 

6. The Board reaffirms that any oil and gas operations conducted without all necessary 
County approvals may be in violation of the Boulder County Land Use Code or other 
applicable County regulafions. 

7. This Resolution does not apply to the following: 

a. Any complete application for oil or gas exploration, development, or production 
currently being processed by the Land Use Department, which may confinue to be 
processed and reviewed as provided in the Land Use Code. 

b. Any application for oil or gas exploration, development, or production already 
approved by the Land Use Department prior to the effective date of this 
Resolution where such approval is validly maintained thereafter. 

c. Development which possesses either a statutory or common law vested right. 

d. Minor modifications to existing permits. 

A motion to approve the foregoing Resolution imposing a temporary moratorium was made at 
the duly noticed public business meeting held on Febmary ^ , 2012 by Commissioner 

l o o r , seconded by Commissioner fiLCLCiAner and passed by a 5 ^ 0 vote of the 
Board. 

ADOPTED on this day of February, 2012, effective immediately. 

BOARD OF COUNTY COMMISSIONERS 

OF BOULDER COUNTY; 

Cindy Domerrico, Chair 

ATTEST: 

Clerk to the Board 

Will Toor, Vice Chair 

Deb Gardner, Commissioner 



EXHIBIT  B 

 

 

 

BOULDER COUNTY COMMISSIONERS RESOLUTION 2012-46 

Confirming and Extending Resolution the 2012-16 Moratorium 
on Processing of Oil and Gas Development in the 

Unincorporated County 

Adopted May 1, 2012 



RESOLUTION 2012-46 

A RESOLUTION CONFIRMING AND EXTENDING RESOLUTION 2012-16 
IMPOSING A TEMPORARY MORATORIUM ON BOULDER COUNTY’S 
PROCESSING OF APPLICATIONS FOR PROPOSED OIL AND GAS DEVELOPMENT 
IN ALL OF THE UNINCORPORATED COUNTY PENDING CONSIDERATION OF 
AMENDMENTS TO THE COUNTY COMPREHENSIVE PLAN AND REGULATIONS 

WHEREAS, in Resolution 2012-16, adopted and effective on February 2, 2012, the 
Board of County Commissioners of Boulder County ("the Board") adopted a temporary 
moratorium for a period of six (6) months, until August 2, 2012, and directed the County Land 
Use Department during this period to not accept, process, or approve any Development Plan 
Review application for oil and gas operations under Article 4-900 of the Land Use Code ("the 
Temporary Moratorium"); and 

WHEREAS, the Board approved the Temporary Moratorium to allow County staff the 
time to analyze whether the existing County Comprehensive Plan and County regulations 
pertaining to oil and gas activities are sufficient to protect the public health, safety, and welfare, 
and whether an amended Comprehensive Plan and amended regulations are necessary to 
adequately mitigate impacts; and 

WHEREAS, the Board fully specified in Resolution 2012-16 the reasons why it 
undertook this immediate action to impose the Temporary Moratorium, including, without 
limitation, the accelerated development and evolution of the oil and gas industry nationwide and 
in the Wattenberg Basin in the eastern portion of Boulder County and neighboring Weld County; 
the rapidly changing technology surrounding oil and gas drilling, involving primarily the 
controversial method of hydraulic fracturing ("fracking") of horizontally drilled wells; and the 
widespread, growing public concern over the land use, environmental, and public health impacts 
of fracking focusing on deteriorating air and water quality, questionable waste disposal practices, 
noxious odor and dust generation, intensification of erosion and other land disturbance impacts, 
proliferation of industrial-style extraction developments in rural and agricultural areas, increased 
heavy truck traffic with consequent damage to public roads, aggravation of geologic hazards 
such as earthquakes, safety concerns related to development in floodplains and floodways, and 
accelerated consumption of natural resources such as water, open space, productive agricultural 
land, and plant and wildlife habitat; and 

WHEREAS, in enacting Resolution 2012-16 the Board scheduled a follow-up public 
hearing on the Temporary Moratorium, to be duly noticed and held on March 1, 2012, at 4:00 
p.m. ("the Public Hearing"), so that the Board could receive public comment on the 
appropriateness of the Temporary Moratorium, and consider whether to terminate, extend, or 
otherwise amend the Moratorium; and 

WHEREAS, between the time of the Board adopting the Temporary Moratorium and 
the Public Hearing, County staff collected information and held numerous meetings to proceed 
with the study and analysis directed by the Board under the Moratorium, and worked diligently 
to prepare and compile substantial background materials for the Board’s review at the Public 
Hearing; and 
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WHEREAS, at the Public Hearing the Board considered the staff materials and 
background testimony presented by representatives of the County Land Use Department, County 
Parks and Open Space Department, County Transportation Department, and County Public 
Health, as well as the comments of many concerned members of the public, and spokespersons 
for environmental groups, the Colorado Attorney General’s Office, and the University of 
Colorado’s Environmental Engineering program, and other speakers; and 

WHEREAS, following several hours of testimony, the Board indicated the need for 
additional time to absorb the extensive information provided at the Public Hearing before it 
would be in a position to give direction to County staff regarding the nature and scope of the 
proposed oil and gas master planning and regulatory effort; and 

WHEREAS, at the end of the Public Hearing the Board, by spoken consensus, confirmed 
the necessity of keeping the Temporary Moratorium in effect until the Board had the opportunity 
to reflect and act upon the information from the Public Hearing; and 

WHEREAS, the Board scheduled a continuation of the Public Hearing, for purposes of 
deliberating on, and giving direction regarding, the Temporary Moratorium, to be held on April 
16, 2012, at 4:00 p.m., which was denominated a public meeting as no additional public 
testimony was then to be taken; and 

WHEREAS, at the April 16 public meeting the Board received updated information 
from County staff on certain topics raised at the Public Hearing, and proceeded to provide 
direction regarding how County staff should proceed with the study and analysis of the County’s 
planning and regulatory efforts addressing future oil and gas operations in unincorporated 
Boulder County, and further, in light of that direction, confirmed and extended the duration of 
the Temporary Moratorium, all as set forth in this Resolution, below. 

NOW THEREFORE, BE IT RESOLVED by the Board of County Commissioners of 
Boulder County, based upon the Public Hearing on the Temporary Moratorium, as follows: 

The Public Hearing has amply demonstrated that serious and legitimate concerns exist 
regarding the land use, environmental, and public health impacts of future oil and gas 
operations in the unincorporated County. Based on the Public Hearing, the Board 
believes that the responsible state and federal agencies may not be adequately addressing 
these impacts. Moreover, the County’s existing planning and regulatory efforts in this 
area appear outdated and may not be sufficiently protecting the public health, safety, and 
welfare within the scope of the County’s legal authority. 

2. In the land use planning context, County staff, with the assistance of outside consultants 
(who may be retained as deemed appropriate and approved by the Board), is directed to 
process: (a) appropriate amendments to the Boulder County Comprehensive Plan, subject 
to the authorization of the County Planning Commission which County staff shall 
request; and (b) appropriate amendments to the Boulder County Land Use Code, 
consistent with the County’s legal authority, including but not limited to considering the 
amendments suggested in the County Land Use Director’s March 1, 2012 background 
paper (pp. 14-15) prepared for the Public Hearing, as well as possible transportation 
infrastructure/road impact fees, setbacks from open water sources, zoning to allow oil and 
gas operations in areas that will have the least impact, and lighting and noise controls. 
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The Board also authorizes staff to schedule a joint public meeting or hearing between the 
Board and the Planning Commission, if staff determines that such a proceeding will 
facilitate this land use planning and regulatory amendment process. 

3. The Board emphasizes the importance of addressing the environmental impacts of oil and 
gas operations on air, water, and soil quality, on odor production, and from waste 
disposal, as well as in the context of promoting "clean" or "green" energy. The Board 
directs staff to consider whether such impacts and concerns can, and should, be addressed 
through the Land Use Code, or through possible Public Health regulations, or through 
alternative County efforts such as coordinating with other governmental agencies’ 
regulatory efforts, entering into memoranda of understanding or intergovernmental 
agreements with other agencies, promoting state or federal legislation, performing public 
education or outreach, and/or partnering with other involved organizations in the public 
and private sectors. 

4. The Board urges staff to consider the full range of tools and responses that may be 
available to the County to address legitimate concerns over the impacts of oil and gas 
operations, particularly in areas where the County may be legally preempted from 
exercising its regulatory authority, or where other governmental entities are in a 
significantly better position to exercise their regulatory authority. 

5. The Board reserves the ability, based on forthcoming information, to add planning or 
regulatory areas related to oil and gas development in the unincorporated County that are 
not specified in this Resolution, should the Board or the Planning Commission determine 
that other issues are important to encompass within this effort. 

6. In light of the extensive work that the Board envisions staff will need to undertake to 
implement this Resolution, the Board concludes that the Temporary Moratorium’s length 
of six months, initially imposed in Resolution 2012-16, is insufficient. The Board 
determines, based on present information, that another six months will be necessary to 
appropriately amend the County’s Comprehensive Plan and Land Use Code in light of 
the Board’s direction herein provided. Therefore, the Board approves extending the 
duration of the Temporary Moratorium as stated in Resolution 2012-12, to and including 
February 4, 2013. 

7. In approving this extension of the Temporary Moratorium through February 4, 2013, the 
Board urges staff to move expeditiously on this project, so that the Board can end the 
Temporary Moratorium sooner if appropriate plans and regulations are in place. 
Conversely, the Board reserves the right to extend the Temporary Moratorium if 
forthcoming circumstances indicate that additional time is reasonably necessary to study, 
process, and enact appropriate plans and regulations. Any change in the duration or other 
terms of the Temporary Moratorium shall occur at a duly noticed public hearing of the 
Board. 
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A motion to provide direction to the County staff, as stated above, and to confirm the 
Temporary Moratorium and extend its duration through February 4, 2013, was made at the April 
16, 2012 public meeting (convened to act on the information presented at the March 1, 2012 
Public Hearing), by Commissioner Toor, seconded by Commissioner Gardner, and passed by a 
3-0 vote of the Board. 

ADOPTED on this 1st day of May, 2012, nunc pro tune the 16th  day of April, 2012. 

BOARD OF COUNTY 
COMMISSIONERS OF BOULDER 
COUNTY: 
~~ Z 1 

Cindy Domeni co,’  Chair 

Will Toor, Vice Chair 

Deb Gardner, Commissioner 

ATTEST: 

cC!L 
( 

Clerk to the Board 
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STAFF PACKET FOR COUNTY COMMISSIONERS PUBLIC 
HEARING MARCH 1, 2012 



 
 

 

 

Land Use 
Courthouse Annex  •  2045 13th Street  •  Boulder, Colorado  80302  •  Tel: 303.441.3930  •  Fax: 303.441.4856 
Mailing Address:  P.O. Box 471  •  Boulder, Colorado 80306  •  www.bouldercounty.org 

Cindy Domenico County Commissioner Deb Gardner County Commissioner Will Toor County Commissioner 
 

 
 
 
 
 
 
 
 
 
 
 
PUBLIC HEARING:  For The Board of County Commissioners To Consider Terminating, Renewing, or 
Otherwise Amending the Temporary Moratorium on Boulder County’s Processing of Land Use 
Code Applications for Oil and Gas Development in the Unincorporated County (Resolution 2012‐
16, enacted 2/2/12), Including Staff Presentations and Public Testimony on The Adequacy of 
County Regulation and County Public Land Management of Oil and Gas Development, The Role of 
the State and Federal Governments in Regulating Oil and Gas Activities, and The Need for 
Amendments to The County’s Comprehensive Plan and Land Use Code Relating to Oil and Gas 
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ACTION/DIRECTION REQUESTED FROM BOARD OF COUNTY COMMISSONERS (“BOCC”) 
FOLLOWING PUBLIC HEARING:  
 

1. To determine, based on County staff presentations and public testimony, whether staff 
should (a) continue to acquire information on current and anticipated oil and gas activities 
and impacts, and (b) review the County Comprehensive Plan and Land Use Code’s oil and 
gas (Development Plan Review) regulations for their adequacy in addressing oil and gas 
development impacts, and (c) draft and process proposed amendments to the 
Comprehensive Plan and Land Use Code to address the identified inadequacies. 

2. To consider whether to direct staff to investigate and possibly retain outside consultants 
(geological/technical; economic; environmental; legal; other) to assist in the foregoing 
efforts, and/or to convene a public task force of interested groups and citizens for further 
study and recommendations to the County Planning Commission and BOCC.   

3. To consider whether to schedule a joint, public study session between BOCC and the 
Planning Commission regarding this effort, and whether to invite involved government 
agencies and major interest groups to present information at such a session. 

4. In light of the foregoing decisions, to decide whether to continue, amend, or terminate the 
temporary moratorium in Resolution 2012‐16 (both as to the moratorium’s current end 
date of August 2, 2012, and other substantive aspects of the moratorium).  

 
 
BACKGROUND AND PURPOSE OF PUBLIC HEARING 
 
On and effective February 2, 2012 the BOCC, at a duly convened public business meeting, 
considered and imposed a temporary moratorium on the County’s processing of applications under 
Article 4‐900 (“Development Plan Review for Oil and Gas Operations”) of the Boulder County Land 
Use Code (“Land Use Code”).  The temporary moratorium was set for a period of six months, to end 
on August 2, 2012.  The Board adopted the temporary moratorium for a variety of substantial 
reasons related to the public health, safety, and welfare of the citizens of unincorporated Boulder 
County, all as further set out in the Board’s moratorium resolution (Resolution 2012‐16: see 
Attachment “A”).  Predominantly, those reasons included the recently rapid pace of development of 
the oil and gas industry;  potentially major changes in drilling and resource recovery methods and 
technology; growing public concern, County‐wide, statewide and nationwide, over hydraulic 
fracturing operations including possible adverse water quality impacts and ineffective waste 
disposal methods; the impacts associated with evolving industry technologies in such areas as truck 
traffic and road usage, land surface disturbance and reclamation, location and extent of structures 
(well pads, tank batteries, fencing, and the like), noise and odor, and wildlife, soil, air and water 
resources; major amendments over the past five or so years to the  Colorado Oil and Gas 
Conservation Commission’s (and related state agencies’) regulations, as well as the growing 
involvement of federal agencies such as the U.S. Environmental Protection Agency;  the apparently 
outdated nature of the County’s oil and gas Development Plan Review regulations which were 
enacted effective October 1, 1993 and never substantively amended thereafter; and the outpouring 
of  letters, e‐mails, and other expressions of concern by residents of the eastern portion of the 
unincorporated County over the past several months, worried about existing and future, oil and gas 
development plans and questioning the ability of state and local regulation to deal with associated 
impacts.  The purpose of the moratorium is to allow the County’s staff a reasonable amount of time 
to explore the adequacy of, and the need for processing amendments to, the County’s 
Comprehensive Plan and Development Plan Review regulations, based upon a more informed 
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assessment of industry activities and trends, anticipated associated land use impacts, and an 
appropriate regulatory response at the County level. 
 
In Resolution 2012‐16, the BOCC directed that a public hearing be set for March 1, 2012, at 4:00 
p.m., to allow the Board to “take testimony on the merits of the temporary moratorium imposed by 
the Resolution and to determine whether the moratorium should be terminated, extended, or 
otherwise amended.”   Centrally related to the Board’s action on the temporary moratorium is the 
work that BOCC anticipates County staff will need to accomplish in order for staff to sufficiently 
carry out Resolution 2012‐16’s further directive that the staff  “continue analyzing whether the 
existing County Comprehensive Plan and existing County regulations pertaining to oil and gas 
activities are sufficient to protect the public health, safety, and welfare, or whether an amended 
Comprehensive Plan and amended regulations will be necessary to mitigate impacts.”   
 
To assist the BOCC in reviewing the temporary moratorium and in making any additional direction to 
staff on forthcoming planning and regulatory efforts, the involved County departments have 
developed background memoranda, with supporting materials, for the Board to consider, along with 
the public and interest group testimony received at the March 1 public hearing.  The remainder of 
this memorandum presents a summary of background information from the County Land Use 
Department, which is charged with administering the Land Use Code including the County’s oil and 
gas Development Plan Review regulations.  Background memoranda will also be presented by the 
County Parks and Open Space Department (which manages surface development, including oil and 
gas activities, on County open space lands); the County Transportation Department (which 
administers the County’s Multimodal Transportation Standards, provides transportation input to 
County Land Use Code reviews of development proposals, implements the County’s floodplain 
protection program, maintains County roads, and administers road access permits and 
oversize/overweight vehicle permits), and Boulder County Public Health (which assists in the 
administration of state air and water quality protection programs, responds to odor complaints, 
issues onsite wastewater system permits, and handles other matters affecting the health of County 
residents).     
 
 
SUMMARY OF LAND USE PLANNING AND REGULATORY ISSUES RELATED TO OIL AND GAS 
DEVELOPMENT 
 
County Authority to Regulate:  This portion of the Land Use staff memorandum is a general 
description of Colorado preemption law in the oil and gas regulatory area, and is not intended to be 
a legal analysis or opinion, or to necessarily limit particular subject areas which the BOCC may direct 
staff to investigate for possible future land use planning or Land Use Code amendment purposes.  For 
a more detailed public analysis by a recognized legal expert in this field, Barbara Green, Esq. (dated 
November 16, 2011), the BOCC may refer to Attachment B of this memorandum.  By way of some 
contrast, recent State Attorney General’s critiques of El Paso County’s proposed oil and gas 
regulations (dated January 10, 2012), and of Elbert County’s proposed regulations (dated January 
24, 2012), which take a narrower view of the law, are provided as Attachment C. 
 
It is critical to understand county authority in the oil and gas regulatory area in the broader context 
of the limits and scope of county authority generally in Colorado.  Counties are subordinate 
governmental units of the state that have circumscribed authority, determined by what the state 
constitution and statutes provide.  As the Colorado Supreme Court described this authority in its key 
oil and gas preemption decision, Board of County Commissioners of La Plata County v. Bowen 
Edwards Associates, Inc.,  830 P.2d 1045, 1055 (1992):  “In contrast to a home‐rule municipality, 
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which has certain inherent powers, ‘[a] county is not an independent governmental entity existing by 
reason of any inherent sovereign authority of its residents; rather, it is a political subdivision of the 
state, existing only for the convenient administration of the state government, created to carry out 
the will of the state.’ . . . As an agency of state government, a county possesses only the regulatory 
authority ‘expressly conferred upon [it] by the constitution and statutes, and such incidental implied 
powers as are reasonably necessary to carry out such express powers.’ Although a county is 
prohibited by statute from adopting an ordinance that ‘is in conflict with any state statute,’ Section 
30‐15‐411, 12A C.R.S. (1986), an ordinance and a statute may both remain effective and enforceable 
as long as they do not contain express or implied conditions that are irreconcilably in conflict with 
each other. [Citations omitted.]”  Note that even “home rule” counties (which Boulder County is not) 
have their authority delegated by statute (Article 35 of Title 30, C.R.S.), and do not have greater 
zoning powers by virtue of home rule status (C.R.S. 30‐35‐201(40)).   
 
Under this established legal framework, the Colorado courts (including the Supreme Court’s seminal 
1992 Bowen/Edwards decision, cited above, and several Court of Appeals opinions issued between 
1988 and 2006), have consistently ruled that counties’ land use authority coexists with the Colorado 
Oil and Gas Conservation Commission’s (“COGCC”) authority to regulate oil and gas operations 
under the Colorado Oil and Gas Conservation Act (“the State Act”).  Local government regulations 
are considered valid as long as they do not create an “operational conflict” with the state’s 
regulatory scheme, by “materially impeding or destroying” the state’s interest which resides both in 
developing oil and gas resources, and in protecting the public health, safety, and welfare and the 
environment in the course of oil and gas operations.   
 
Not surprisingly, the devil is in the details regarding exactly what constitutes a material impediment 
caused by a local regulation.  Whether such an impediment occurs will in many instances need to be 
determined on a case‐specific basis, taking into account the facts of the local regulation, the local 
regulation’s impact on the particular oil and gas operation at issue, and the nature of the COGCC’s 
pertinent or overlapping regulations, if any.  A further difficulty is that the operational conflict 
analysis can vary with legislative changes to the State Act (several bills have already been introduced 
into the legislature this year), and with the COGCC’s continuing promulgation of state rules under 
the State Act. 
 
The courts and governing state statutes identify certain areas where local governments have or may 
have little if any regulatory power, including:  (1) banning oil and gas operations entirely from the 
local jurisdiction (see the Colorado Supreme Court’s companion case to Bowen/Edwards, cited 
above, Voss v. Lundvall Bros., 830 P.2d 1061 (Colo. 1992), invalidating the City of Greeley’s ban on 
oil and gas operations within its borders); (2) imposing “technical conditions” (not a defined term) 
on the drilling and pumping of wells (commonly thought of as the regulation of well construction 
and operation below the ground, and the regulation of waste disposal from operations); (3) 
imposing financial security requirements or fines/penalties on operators inconsistent with or in 
addition to the state’s rules (at least as related to the satisfaction of state requirements); (4) 
imposing taxes or fees to conduct local government inspections of matters under state rules; (5) 
requiring operators to keep records and make them available for local government inspection (at 
least as related to state requirements); and (6) regulating noise from oil and gas operations.  The 
1992 Voss case’s “impermissible ban” logic can be extended to a local prohibition on hydraulic 
fracturing, which is a resource recovery method used pervasively throughout the industry and 
permitted (subject to compliance with applicable state rules) by the COGCC. 
 
It could be argued that while the 1992 Colorado Supreme Court’s Voss case invalidated a total ban 
on oil and gas development within the local jurisdiction, it did not go so far as to preempt local 
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governments from prohibiting targeted forms of resource extraction, such as the hydraulic 
fracturing process (“fracking”) process.  One problem with this argument is that because fracking is 
used pervasively in the oil and gas industry, and is both authorized and regulated by the COGCC, a 
fracking ban can be the equivalent of a total impermissible mining ban.  Moreover, in a 2009 “hard 
rock” mining preemption case out of Summit County, the Colorado Supreme Court held that Summit 
County’s ban of a form of mining ‐ cyanide vat or heap leaching (the use of toxic/acidic chemicals to 
extract precious metals, such as gold, from mined material) ‐ was indeed preempted as an 
operational conflict with state law.  The Court stated: “A patchwork of county‐level bans on certain 
mining extraction methods would inhibit what the General Assembly has recognized as a necessary 
activity and would impede the orderly development of Colorado’s mineral resources. . . . The 
General Assembly did not contemplate that statutory counties could entirely prohibit a broad 
category of mining operations by ordinance.”  Colorado Mining Association v. Board of County 
Commissioners of Summit County,  199 P.3d 718, 731 (Colo. 2009).  A very recent court decision out 
of New York State, decided at the trial court level and thus with no precedential value, upheld a 
local jurisdiction’s oil and gas ban imposed there due to concerns with fracking.  However, this 
opinion in no way changes the established law in Colorado, and the New York trial court expressly 
recognized that, under the Voss case, the law in Colorado is different.  Anschutz Exploration 
Corporation v. Town of Dryden and Town of Dryden Town Board,  Decision, Order and Judgment 
dated February 21, 2012, Index No. 2011‐0902, State of New York Supreme Court, County of 
Tompkins, p. 23. 
 
In addition to the preempted areas discussed above, past Colorado court decisions have held local 
regulations preempted in these other oil and gas regulatory areas, under the facts presented in 
those decisions:  (1) more restrictive well setbacks than the COGCC requires (well setbacks and 
location/spacing is another area where the courts may give great deference to state authority, but it 
is not clear that local governments are totally preempted in this area, at least where legitimate local 
land use concerns are involved); (2) conflicting visual impact standards;  (3) sediment pond berming 
requirements; (4) mandated reclamation immediately after drilling; (5) surface and groundwater 
pollution control; (5) fire protection; (6) well cement casing; and (7) mandated independent 
monitoring of well drilling and plugging. 
 
The most recent state judicial appellate decision on local preemption, Board of County 
Commissioners of Gunnison County v. BDS International, LLC, 159 P.3d 773 (Colo. App. 2006), cert. 
denied, 2007, gave a boost to local authority in ruling that county regulations in the same subject 
area as the COGCC regulates, are not per se (“on their face”) preempted: rather, an evidentiary 
inquiry must be conducted to see if the local regulation operationally conflicts with a state 
regulation.  The subject areas where the BDS court determined counties may have room to regulate, 
subject to possible invalidation on a demonstrated “operational conflict” basis, are: water quality, 
soil erosion and reclamation, wildlife and vegetation protection, livestock protection, geological 
hazard avoidance, cultural and historic resources protection, wildfire protection, recreational 
opportunity/experience preservation, and local permit duration periods.  The BDS decision clearly 
stated that local duplication of state requirements is not in and of itself an operational conflict, at 
least where such overlap promotes, rather than impedes, the state’s interest.  However, a county 
regulation in the same area that is contrary to state requirements, may be preempted.  Note that 
the COGCC, following legislative mandates passed in 2007, expanded its rules (effective in 2009) in 
the areas of water quality and wildlife habitat protection, thus arguably broadening the basis for a 
local conflict analysis in these areas.  However, these rules were issued under amendments to the 
State Act that expressly preserved local land use authority. 
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Beyond the land use‐related subject areas which overlap with COGCC regulations and are not judged 
to be operationally preempted under the BDS case, the courts have recognized areas where local 
governments clearly can regulate.  These areas include:  (1) imposing local land use (zoning special 
use, etc.), building code, fire code, and road access/construction permitting processes, and 
attaching legitimate conditions to issued permits (even if undergoing such processes and complying 
with such permits causes a delay in the ability to drill/operate);  (2) charging reasonable application 
fees for local permit processes, and fees to monitor compliance with local conditions under issued 
permits;  (3) requiring a local emergency response plan including paying for emergency response 
costs; and  (4) providing a local appeals‐type procedure whereby operators can challenge local 
conditions as being inconsistent with COGCC mandates.  Local governments can also seek injunctive 
relief through the courts to enforce their authorized regulations.  
 
 
Boulder County Comprehensive Plan Provisions:  The current Boulder County Comprehensive Plan 
(“BCCP”), first adopted in 1978 (see pertinent contents included with Attachment D), contains 
general provisions expressly addressing oil and gas development, primarily in the Geology Element 
and Agricultural Element.  There provisions call for County regulation of oil and gas exploration and 
development to the extent authorized by law; emphasize the need to minimize the land use impacts 
of oil and gas activities; require that agricultural lands and water resource systems be protected; 
and mandate agricultural land reclamation/restoration plans, as well as the furnishing of financial 
security where legally permitted.  The Environmental Resources Element and Open Space Element 
of the BCCP also establish longstanding goals and policies aimed at protecting valued County open 
and rural lands, scenic vistas, and natural resources, all of which may be adversely affected by 
individual oil and gas sites, and by oil and gas development within the eastern unincorporated 
County more generally.  In 2007, the BCCP was amended to add a Sustainability Element which 
speaks to sustaining County character and natural resources, promoting waste diversion and 
recycling, and County government taking a leadership role in diminishing the County’s contribution 
to total greenhouse gas emissions.  Finally, in 2009, a substantially amended Transportation Element 
was added to the BCCP, envisioning increased integration between transportation and land use 
planning, encouraging alternate modes of travel, calling for reduced single‐occupant vehicle travel 
and total vehicle miles traveled, and advocating the expanded use of renewable energy sources. 
 
With the renewed interest and activity surrounding oil and gas development ‐ spurred not only by 
an improved economic environment for resource development, but by the promotion of natural gas 
as a “clean,” more “environmentally friendly” fossil fuel ‐ and considering the ever‐changing oil and 
gas regulatory environment, staff believes that the existing oil and gas provisions of the BCCP 
require review and updating.  Such a comprehensive planning analysis may result in the BCCP’s 
provisions being revised to better reflect current County regulatory authority, as well as possible 
intergovernmental partnerships which the County might seek in areas deemed outside of the 
County’s direct regulatory purview.  BCCP revisions also bear considering in light of the County’s 
recent sustainability initiatives, multimodal transportation planning efforts, evolving designations of 
environmentally significant areas (such as Environmental Conservation Areas and sensitive species’ 
habitat), and expanded open space acquisition program, among other possible County master 
planning interests. 
 
 
Boulder County Land Use Code’s Development Plan Review Regulations:  The BOCC first enacted a 
Development Plan Review (“DPR”) process for oil and gas operations at the height of a prior oil and 
gas development spurt, in Resolution 93‐184 effective October 1, 1993 (see Attachment E).  The 
County’s current DPR Regulations (codified mainly in Article  
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4‐900 of the Land Use Code (the “DPR Regulations”), are substantively unchanged, nearly two 
decades later.   
 
The DPR Regulations are akin to a Site Plan Review (“SPR”)‐type of administrative process (see 
Article 4‐800 of the Land Use Code), requiring a Land Use Department staff‐level review and 
approval prior to oil and gas operations commencing.  The Land Use Director’s decision can be called 
up before, or appealed to, the BOCC in disputed situations, though BOCC review has hardly, if ever, 
occurred.  Appeals include the applicant’s ability to challenge a condition of approval before the 
BOCC if alleged to be a material impediment to (operational conflict with) the COGCC’s rules.  
Significantly under the DPR Regulations, the Director’s decision is limited to approving or 
conditionally approving a proposed development plan: unlike SPR, administrative denial of a 
proposed plan is not an option.  Also unlike SPR approvals, which expire within three years if not 
acted upon, DPR approvals do not expire and arguably last indefinitely. 
 
The DPR Regulations’ criteria, essentially unchanged from 1993, address the following areas: (1) 
setbacks from buildings (350 feet) and public rights‐of‐way (150 feet), to “be complied with to the 
maximum extent possible”; (2) compliance with specified noise requirements (these are expressly 
preempted by statute);  (3) location of operations to minimize visual impact and surface land 
disturbance (including siting away from hills/ridges and significant environmental features; painting 
with colors that blend with the natural environment; location of facilities in existing disturbed areas, 
with specified exceptions; the requirement for buried pipelines/electrical lines; and 
landscaping/screening requirements); (4) construction of access roads per County Transportation 
Department requirements, preference for use of existing roads, and the requirements to obtain 
oversize/overweight vehicle permits and utilize transportation routes to minimize traffic hazards 
and public roadway impacts; (5) signs consistent with COGCC requirements; (6) consultation with 
state and County wildlife authorities where significant wildlife habitat is affected, including a 
prohibition against threatening an endangered species;  
(7) air emissions compliant with state and County public health requirements; (8) operations 
compliant with state water quality control and drinking water standards; (9) waste 
disposal/treatment consistent with COGCC requirements and any applicable County Public Health 
and emergency response authorities; (10) location of production tanks within containment berms; 
(11) land reclamation plan approval; (12) compliance with all COGCC requirements (including the 
ability to appeal permit conditions to BOCC which the operator asserts conflict with COGCC rules); 
and (13) consistency with the BCCP, applicable intergovernmental land use agreements, and the 
Land Use Code.      
 
 
Recent and Anticipated Boulder County‐Regulated Oil and Gas Activity/Impacts, including The 
“Fracking” Controversy:  Likely reflecting the national economic downturn starting in 2008, oil and 
gas DPR applications to the County over the past 2‐1/2 years have not been numerous.  In 2010, 11 
DPR applications were submitted and approved, representing 11 new gas wells, five of which were 
on County‐owned land.  In 2011, three DPR applications were submitted and approved, one of 
which involved five wells, resulting in a total of eight new gas wells, three of which were on County‐
owned land.  No applications have been filed to date in 2012, and none were pending at the time 
the BOCC’s application processing moratorium (see Attachment A) went into effect, on 2/2/12. At 
the same time, overall oil and gas production figures for Boulder County have gone steadily up since 
1999 (see COGCC figures in Attachment G), reaching their highest levels (for gas) in 2008 (declining 
relatively slightly between 2009‐2011), and (for oil) in 2010 (declining relatively slightly in 2011).    
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A relatively crude attempt by the Land Use Department to project possible future production in 
Boulder County, based on spacing requirements in the COGCC rules, is presented in Attachment H.  
Supplementing this graphic are some recent newspaper articles indicating future activity in the 
Wattenberg field (part of the Niobrara formation in Colorado), most of which lies in Weld County, 
but a portion of which falls within Boulder County and comprises the vast majority of the 
developable oil and gas reserves within our unincorporated territory.  The Anadarko Petroleum 
website – representing the activity of just one company – projects 1,200 to 2,700 future drilling 
locations in this part of Colorado overall, with acceleration of its Wattenberg program in 2012 to 
include seven operating rigs by the end of the year, including 160 horizontal wells in 2012 (up from 
40 in 2011).  The Boulder County Parks and Open Space Department (see their memorandum for 
further details) has a record of 47 new wells that have been identified as intended for development 
on County open space (“OS”) lands, by both EnCana and Noble Energy: five wells on the Alcorn OS; 
one well on the Autrey OS; six wells on the Doniphan OS; 15 wells on the Ertl OS; six wells on the 
Haley OS; one well on the Mountain View Egg Farm OS; three wells on the Ross OS; five wells on the 
Vicklund OS; and five wells on the Wambsganss OS. 
 
Changing land use impact concerns revolve around numerous factors involved in this anticipated 
upswing in oil and gas activity, such as:  (1) the attendant transformation in technology from vertical 
and directional to horizontal drilling, involving more concentrated and intensively developed 
operations sites;  (2) the nature and extent of the resources used in, and waste disposal necessitated 
by, the hydraulic fracturing  (“fracking”) process, as used in both standard vertical wells and, of 
some greater concern, in the more increasingly popular horizontal wells;  (3) the number, type, and 
location of facilities necessary to properly recover and distribute the currently available gas 
reserves, which may have a different composition (for example, a much higher liquid content) than 
supplies previously exploited; and  (4) the overall infrastructure, both public and private, necessary 
to support evolving and expanded operations.  Significant truck traffic and heavy equipment are 
required to move drilling rigs in and out of drill sites, to transport the materials and supplies needed 
to support operations, and to pump and transport oil from on‐site tanks.  The additional facilities, 
equipment, traffic, and access roads involved in pumping, storing, and transporting the recovered 
fuels and accompanying waste pose the prospect of aggravating visual degradation, land 
disturbance, and public road usage. Water quality concerns revolve around the adequacy of 
isolating wells from groundwater sources and making sure that well waste products stored on the 
surface do not penetrate to groundwater or pollute surface water bodies and drinking water 
supplies.  Dust creation, air and odor pollution, and noise are other public nuisance‐type byproducts 
of concern.  More detail on existing and anticipated impacts is included in the ensuing memoranda 
from the other involved County departments.   
 
The “fracking” process basically utilizes a high‐pressured, down‐hole mixture of water, sand (to hold 
open fractures), and chemical additives (to clean out the fractures and increase flow).  Fracking has 
been commonly employed by the oil and gas industry for decades, to increase flows into the well 
and maximize available resource recovery.  Renewed concern over the fracking process has arisen, 
however, in part due to the industry’s increasing use of horizontal, as opposed to vertical or 
directional, drilling.  While one horizontal well may replace several vertical wells, fracking a 
horizontal well may require larger amounts of water and other fracking components, which must be 
transported to the site if not available on it, and must be properly treated as waste once used (if not 
recycled).  Closed‐loop treatment systems, as opposed to open waste pits, are considered far 
preferable environmentally, since they isolate waste products, separate the water from the other 
materials exiting the well, and allow for the reuse of treated fracking fluid in subsequent operations.  
As existing reserves become more difficult to exploit, fracking may become more common, to assure 
that the maximum production is achieved from each hole drilled.  Fracking may also increasingly be 
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undertaken at previously drilled wells, even those many years old from which production has 
reduced over time. 
 
Public criticism and concerns around the fracking process abound.  For their part the industry, along 
with the COGCC, are insistent that existing state regulations, including well construction and waste 
disposal requirements, and the recently passed rules requiring disclosure of fracking components 
(see Attachment M for pertinent COGCC materials), offer sufficient protection to the public and the 
environment, and adequately address any overuse of water and other resources.  According to the 
COGCC and the Colorado Oil and Gas Association, there have been no verified instances of fracking 
contaminating groundwater in Colorado.   
 
 
Recent Regulations from Other Jurisdictions:  Like Boulder County, numerous other local 
jurisdictions in Colorado have been active in the oil and gas regulatory area of late, in response to 
both public concerns about fracking, and the anticipated uptick in industry drilling operations.  The 
County Attorney’s Office has collected a cornucopia of local regulations which are available for BOCC 
perusal, as well as for staff reference in drafting forthcoming regulatory amendments.   We 
understand that the counties of Arapahoe, Douglas, El Paso, Elbert, Routt, and Boulder are 
considering (or have recently passed) new regulations, in addition to the cities of Colorado Springs, 
Commerce City, Aurora, Castle Rock, Longmont, and Erie.  No doubt there are others. 
 
Several jurisdictions, as an adjunct to proposing or amending regulations, have also passed 
moratoria on oil and gas operations while regulations are studied and processed.  Examples include 
the City of Longmont (regulations being considered with moratorium set to expire on 4/17/12 if not 
extended);  El Paso County (moratorium, imposed while regulations processed, expired when 
regulations were adopted on 1/31/12);  the City of Colorado Springs (moratorium imposed and still 
in place so public task force  convened to study the situation can develop recommendations to City 
Council, expected in early May, 2012);  Commerce City (Council voted on 1/23/12 to continue 
existing temporary moratorium on drilling operations until 2/27/12, when it may be extended for six 
months, to allow the City’s oil and gas land use review committee, made up of residents, industry 
representatives, interest groups and council members, to work on a consensus recommendation on 
proposed regulatory amendments, and to explore possibility of entering into a memorandum of 
understanding with the COGCC);  and Saguache County which, less recently (in 2007‐08), imposed a 
six‐month moratorium while it developed oil and gas regulations.  In contrast, the Town of Erie has 
declined to impose a moratorium, and 
is in the process of considering a set of rules generally described as “voluntary local controls” 
(“Study: Dirty air tied to drilling,” Boulder Daily Camera, 2/22/12, Pp. 1A &13A). 
 
A summary of selected, proposed or just‐enacted regulations that may be of interest to BOCC ‐ one 
municipal (Longmont: regulations in process), and one county (El Paso County: regulations approved 
1/31/12 and then revised per resolution adopted 2/21/12 to address COGCC and industry objections 
to local water quality requirements) ‐ follows below.  Taking a different approach Arapahoe County’s 
Commissioners, at the beginning of this year (on 1/3/12), declined to enact more comprehensive 
regulations, believing they were too duplicative of the COGCC’s rules.  A few other jurisdictions, such 
as Gunnison County, and El Paso County, have pursued or plan to pursue another regulatory 
alternative: entering into a memorandum of understanding (“MOU”) or an intergovernmental 
agreement (“IGA”) with the COGCC.  MOUs and IGAs provide an option for counties that wish to 
avoid preemption challenge, and seek to locally enforce or monitor COGCC requirements, and/or 
obtain the COGCC’s blessing for local requirements which the state finds acceptable under its 
regulatory scheme.  If the BOCC here directs staff to continue studying revised County rules, staff 
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will conduct a much more in‐depth analysis of other Colorado local jurisdictions’ regulations, and 
MOUs/IGAs with the COGCC. 
 
*City of Longmont (see Attachment I):    The Longmont Planning Commission voted on 2/15/12 to 
recommend approval of new oil and gas rules and the extension of an existing moratorium, with City 
Council scheduled to hold a public study session on 2/21/12, and formal public hearings on 3/13/12 
and 3/27/12 (see Attachment J).   Of note, the proposed rules include the following requirements: 
certain facilities within the City are prohibited (waste disposal injection wells, centralized E&P waste 
facilities, and temporary worker housing); City can approve operations complying with both 
specified minimum and recommended standards through site plan review, while applications not so 
complying require a public hearing approval; City can require third‐part technical review at 
applicant’s expense; operator must locate and design well facilities and operations to minimize 
impacts on surrounding uses; utilized water sources must be identified and evidence of legal 
entitlement provided; city drainage requirements must be complied with; hazard areas and 
floodplains should be avoided; emergency response plan is necessary; operator must disclose 
hazardous materials to be transported on public or private roads; COGCC safety requirements must 
be observed; financial guarantees and liability insurance are required; general impact fee may be 
levied to address City infrastructure impacts and mitigation measures taken; “minimum standard” 
and high density area setbacks are imposed (from occupied buildings, platted lots, designated 
outside activity areas, and institutional structures); visual impact analysis with appropriate 
mitigation measures are mandated;  COGCC noise, vibration, and lighting standards are 
incorporated;  adverse impacts on water quantity and quality and pressure are prohibited and water 
quality monitoring required, with some incorporation of COGCC rules; water body setbacks are 
specified, with some incorporation of COGCC rules; on‐site waste disposal is not allowed, in favor of 
“closed loop” systems with sealed storage tanks; compliance with COGCC fracking fluids disclosure 
rule is mandated; production site containment, and best management practices to avoid spills and 
releases, are required;  storm water from site must be managed per state and City rules; pipeline 
and gathering systems are subject to COGCC rules; state air quality control measures must be 
observed, and methane emissions minimized per COGCC rules; odors and dust must may not 
become a nuisance and both COGCC and City rules here must adhered to; wildlife and habitat shall 
be protected per City, state and federal requirements; baseline site vegetation study must be 
completed and COGCC reclamation procedures followed, in consultation with City; applications 
must include traffic control plan, as well as transportation impact study with financial assurance able 
to be required; demonstration of right to use private access ways must be provided; signs must be 
consistent with COGCC rules; City permits are valid for one year; variances may be granted if 
compliance impractical, and special exceptions permitted where operational conflicts with state law 
demonstrated. 
 
*El Paso County (see Attachment J):  These very recently enacted regulations (1/31/12) are in many 
respects similar to Longmont’s.  The County Commissioners may grant operational conflict waivers 
where local regulations are challenged as preempted under state law, as well as waivers where 
compliance is financially impracticable or technically infeasible; special use review and site 
development plan are required for minor oil and/or gas facilities (an administrative review, which 
may be “bumped up” for more formal review), and for major facilities (a Planning Commission 
review followed by Commissioners’ approval); development and performance standards cover: 
water supply (evidence of source and right to use), hazard mitigation (encouragement for location 
outside hazard areas), site security (follow COGCC requirements), operations plan (one is required), 
transportation analysis and impact mitigation and traffic control plan (including financial assurance 
if mitigation necessary), setbacks (specified for minor facilities, and determined upon site 
circumstances for major facilities) with the ability to seek setback waivers based on 
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impossibility/technical impracticability, excavation storage pits (allowed only by Commissioners’ 
waiver which can impose additional safety measures based on site‐specific circumstances), pipeline 
and gathering systems (subject to COGCC requirements and must include grading and erosion 
control plan), drainage and grading/erosion control, including storm water management (regulated 
per County requirements), visual mitigation (may be mandated), emergency response plan 
(required), noise and lighting (must at a minimum comply with COGCC regulations but County may 
require special mitigation measures), groundwater quality monitoring (plan is required if drilling 
proposed and baseline sampling must be done), air quality (must receive necessary state and local 
health permits and on‐going air quality monitoring may be required), waste disposal plan (is 
required, and if fracking to be used a fluids management plan is necessary), trash and debris (sites 
must be kept clean at all times), noxious weeds (must be controlled per state regulations and 
County’s weed plan), financial assurance (requirement may be triggered to ensure damage to 
County roads repaired, erosion control accomplished, and groundwater monitoring done), and 
general zoning (standard special use criteria must be satisfied).   
 
After enacting its regulations, El Paso County experienced a threat of litigation from the COGCC and 
the industry, particularly over the county’s pre‐drilling and post‐drilling water quality sampling 
requirements.  In response, on 2/21/12, the El Paso Commissioners passed a resolution, following 
negotiations with the interested parties, that provided for the county to “bump up” its water testing 
provisions to the state level if the COGCC would agree to implement them, and to pursue an IGA 
with the COGCC to address the county’s water quality regulatory concerns. (See Attachment J.)    
 
*Arapahoe County (see Attachment K):  As indicated above, on 1/3/12 Arapahoe County rejected 
proposed regulations addressing a broad range of issues and impacts similar to those encompassed 
by El Paso County’s and Longmont’s proposed rules.  The Arapahoe Commissioners decided that 
their staff‐drafted rules were overly duplicative of COGCC regulatory authority, and decided instead 
to work with the COGCC on a County‐state MOU, as well as participate more intensively in the 
state’s permitting process as a COGCC “Local Government Designee”.  The Commissioners also 
advised their staff to focus on more traditional County land use areas of concern 
(transportation/roadway infrastructure, grading/erosion/sediment control, building and access 
permits, and notification requirements), and to meet monthly in public with industry experts to 
fashion appropriate County solutions and responses. 
 
*Gunnison County (see Attachment L):  As noted above, Gunnison County successfully sustained a 
facial challenge against its broad, performance‐based oil and gas land use regulations, in the court 
case Board of County Commissioners of Gunnison County v. BDS International, LLC, 159 P.3d 773 
(Colo. App. 2006), cert. denied, 2007, which established that counties can regulate in the same 
subject area as the COGCC provided their regulations are not shown, as applied in specific situations, 
to create an operational conflict with (materially impede) the state’s regulatory interest.  Gunnison 
County’s regulations were remanded to the trial court for an operational conflict factual hearing and 
analysis, the results of which our staff will be further analyzing if the BOCC directs staff to draft 
appropriate amendments to Boulder County’s regulations.  However, Gunnison County has also 
taken the alternative tack of proposing an MOU with the COGCC (see Attachment L), which sets out 
the parties’ expectations for the County’s participation in the COGCC’s permitting process as a Local 
Government Designee. The MOU also assigns to the County certain inspection and monitoring 
functions to oversee operators’ compliance with state rules within the County.  The MOU does not 
allow the County to impose any fee on operators for this service, though preserves the County’s 
ability to assess fees related to inspections of the County’s own land use permitting conditions.  In 
return, the COGCC agrees to approve and train the County official who will perform the state‐
delegated monitoring function, and retains all enforcement authority of its rules.  The MOU 
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contemplates the parties entering into a formal intergovernmental agreement to implement the 
MOU. 
 
 
Snapshot of Recent State and Federal Regulatory Efforts:   The Colorado legislature passed major 
legislation in 2007 requiring the COGCC to promulgate additional rules to protect the environment, 
and better defining surface owner rights (House Bill 07‐1298, the “Colorado Habitat Stewardship Act 
of 2007”; House Bill 07‐1341, directing the COGCC “to foster oil and gas development consistent 
with the protection of the environment, wildlife resources, and public health, safety, and welfare”; 
and House Bill 07‐1252, specifying the relationship between surface owners and oil and gas 
operators, codifying that “reasonable accommodation” of surface owner interests by operators 
includes “minimizing intrusion upon and damage to the surface of the land,” and specifying a 
surface owner cause of action for violation of this standard).  To implement this legislation the 
COGCC in 2009 promulgated revised rules to expand protection of the environment from the 
adverse effects of oil and gas drilling, primarily in the areas of water quality (in cooperation with the 
Colorado Department of Public Health and Environment (“CDPHE”) which administers the State’s 
water quality control programs), and wildlife and habitat protection (in cooperation with the 
Colorado Division of Wildlife (“CDOW”)).  The 2009 rules also created a process for state approval of 
“Geographic Area Plans,” allowing the COGCC, in consultation with the CDPHE, CDOW, and affected 
local governments, to adopt basin‐specific rules that promote the purposes of the State Act. 
 
The 2007‐08 rulemaking that produced the 2009 rule revisions deferred certain issues, including 
action on well setback requirements.  The COGCC has recently announced formation of a 
stakeholder process, which it anticipates will extend over several months in 2012, to review the 
actual setbacks between wells and buildings, variations in setbacks in different areas or under other 
dissimilar circumstances, and reasons why more or less restrictive well‐building setbacks should be 
adopted.  The first COGCC public meeting for this purpose is scheduled for February 23, 2012. 
 
In other recent, pertinent rulemaking efforts, the COGCC, in August, 2011 approved amended rules 
in the Wattenberg Field (affecting Rule 318A, the “Greater Wattenberg Area rule”), a portion of 
which lies in Boulder County, in order to allow greater well spacing flexibility, better accommodate 
horizontal drilling techniques, and add water sampling and waste management plan submission 
requirements.  Shortly thereafter, on December 13, 2011, in response to intense public concern over 
contamination from the fracking process, the COGCC passed an order detailing state requirements 
for the disclosure of fracking fluid components/chemicals.  Copies of pertinent materials from these 
rulemaking efforts, and including a COGCC analysis of its current rules pertinent to the regulation of 
fracking, are presented as Attachment M (note: materials from the 2009 rulemaking under the 2007 
legislation are not included).  
 
The 2012 state legislative session has been an active one with respect to the submission of bills 
addressing oil and gas operations.  Four of these bills so far have been killed:  SB 088, which would 
have made oil and gas regulation the exclusive domain of the State (see Denver Post commentary 
dated 2/17/12 in Attachment N); HB 1173, which would have generally required closed‐loop 
systems for fracking fluid storage/containment; HB 1176, which would have mandated  increased 
setbacks from fracked wells, COGCC enactment of “best practices” rules prior to implementation of 
new technologies, and an expanded definition of “surface owner” to include owners of land over 
horizontally fracked areas; and HB 1277, which would have provided that oil and gas regulation is 
subject to both local and COGCC authority, with local authority being the same as established for 
other mineral extractions.  At least one major bill is still alive: SB 107, entitled the “Water Rights 
Protection Act” (assigned to the Senate Judiciary Committee on 1/31/12 – see Attachment N).  This 
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bill would expand COGCC’s regulatory authority over water quantity and quality impacts related to 
fracking (requiring reports, analysis, environmental bonds, and the like), would prohibit the use of 
cancer‐causing compounds in fracking fluids, and would outlaw fracking within a certain distance of 
surface water without a closed‐loop system.  Regardless of whether any state legislation is enacted 
this year to address fracking at the state level, or to alter or clarify the regulatory relationships 
between the state and local governments in this area, clearly the state legislative and regulatory 
parameters surrounding oil and gas operations in Colorado are a subject of great public concern, are 
in considerable flux, and could lead to additional or amended state regulations in the relatively near 
future. 
 
At the federal level, the fracking controversy is under focused investigation: the U.S. Environmental 
Protection Agency (“EPA”) has undertaken a study on the relationship between fracking and 
drinking water and groundwater quality, with a final analysis reportedly due by 2014.  The EPA is 
also heavily involved in evolving regulations over the air quality aspects of drilling, primarily around 
the release of volatile organic compounds (VOCs).  In addition, the U.S. Interior Department is 
proposing standards on land drilling on federal public lands to ensure the safety of water sources 
and drinking supplies from fracking operations.   
 
Staff will continue to research the changing regulatory scene at both the state and federal levels.  
Many agencies are involved including the EPA, the U.S. Department of Energy, the CDPHE, the 
CDOW, the State Engineer, and, most prominently, the COGCC.  How local land use authority fits 
into this regulatory patchwork will be an ongoing challenge. 
 
 
SUGGESTED BOULDER COUNTY REGULATORY AMENDMENT AREAS   
 
The Land Use staff, with the assistance of the County Attorney’s Office, discussed and prepared 
amendments to the County’s oil and gas DPR Regulations in 2005‐06 (Docket DC‐05‐002e).  The 
amendments attempted to address points of administrative uncertainty under the DPR Regulations, 
to add areas not regulated which staff believed the County could regulate, and to delete certain 
areas then thought to be preempted.  These draft amendments were put on hold, however, and 
never publicly released, as it appeared that the Gunnison County BDS case might significantly clarify 
the extent of county authority in this area – which, as discussed above, it did.  This work still can 
provide a starting point for staff in pursuing its planning and regulatory work during the current 
moratorium period.  
 
The public’s, and especially nearby residents’, angst over the impacts of oil and gas operations is 
understandable and real.  There has been much expressed concern over the sufficiency of state and 
federal rules, and the ability of the COGCC to enforce in those areas where it currently has authority. 
At the same time, there are limits to what the County can do in response (see earlier discussion in 
this memorandum regarding County regulatory authority in this area, and the recent Denver Post 
commentaries submitted as Attachment O).   
 
The Land Use staff believes that the following, guiding considerations ‐ which are both legal and 
policy‐oriented in nature ‐ are appropriate to keep in mind as the department prepares updated 
amendments to the DPR Regulations (which are part of the Land Use Code and primarily incident to 
the County’s planning and zoning authority):   
 

1. Do the amendments address an area where the County has planning and zoning authority, 
as well as monitoring and enforcement expertise? 

13 of 277

 
 
BOCC 3/1/2012



  Boulder County Land Use Department – Oil and Gas background paper 

 

2. If the amendments provide local requirements addressing same subject areas as the 
COGCC’s, are they expressly preempted by statute, and, if not, are they in an area that will 
be likely to invite “operational conflict” challenges?  On the other hand, are they in an area 
that the County has traditionally regulated and is central to the County’s implementation of 
its Comprehensive Plan, Land Use Code, and related regulations? 

3. If the local requirements are in an area traditionally administered and enforced by state 
and/or federal agencies, what is the purpose of the County entering such area, where it has 
not before, and what can the County realistically accomplish by regulating in this extended 
fashion?  Legal questions aside, does the County have the qualified staff to do so, or the 
funds to bring on qualified staff? 

4. To what extent should the County incorporate into its regulations mandated compliance 
with the COGCC’s and related agencies’ requirements, particularly as it appears the COGCC 
has comprehensive enforcement authority over its own regulations? 

5. In areas of overlapping jurisdictional concern, does it make more sense for the County to 
enact its own regulations, or to pursue some type of MOU or intergovernmental agreement 
with the COGCC? 

 
Our department welcomes the BOCC’s further guidance on the scope of the County’s role, following 
testimony at today’s public hearing.  In advance of that hearing, and without restricting the scope of 
the forthcoming effort, we suggest that the County focus on the following amendments to the Land 
Use Code’s DPR Regulations, based on interdepartmental staff discussions over the past several 
years (note that the other departments’ presentations and public testimony at the BOCC’s public 
hearing may suggest other or different amendments): 
 

1. Allow for denial of a DPR application (like SPR applications can be denied), if substantially 
justified under the criteria. 

2. Limit the term of a DPR approval (to one year, consistent with COGCC rules, or to three 
years, consistent with the County’s SPR regulations). 

3. Add the ability for Land Use to put a complete DPR application on hold (as in the SPR 
regulations). 

4. Clarify how the DPR Regulations apply to refracking or recompleting an existing well. 
5. Expand the DPR application referral agencies. 
6. Consider who must sign a DPR application (amend to require it to be the same operator 

submitting for the COGCC permit?), and possibly better address the sequencing of the 
County and COGCC permitting processes. 

7. Add required compliance with Article 4‐400 of the Land Use Code (Floodplain Overlay 
District), which would make clear that floodplain development permits are necessary and 
development in the floodway may be denied. 

8. Review the sufficiency of the existing DPR Regulations’ criteria, and add criteria, as 
indicated, in the following traditional “land use” areas:  wildlife and plants and associated 
habitat protection; preservation of other significant County environmental resources 
(wetlands, riparian areas, Environmental Conservation Areas, Natural Areas and Landmarks, 
etc.); geologic hazard mitigation; historic and archaeological/cultural protection; storm 
water and drainage control; grading, erosion, and land reclamation/land disturbance 
minimization (particularly of agricultural lands); visual impact mitigation and preservation of 
scenic views. 

9. Review sufficiency of the existing DPR criteria related to transportation‐related impacts, 
including updating in light of the County’s recently adopted Multimodal Transportation 
Standards; implementing statutory authority to assess fees or require financial guarantees 
for road/bridge construction or damage; assuring acquisition of all required Transportation 
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permits (for access, right‐of‐way use, oversize/overweight vehicles, etc.); addressing 
roadway impact issues such as extent of land disturbance, use of existing access ways, mud 
tracking on roads, traffic safety and control, and proper road maintenance.     

10. Clarify how the regulations address fencing around well sites and related facilities. 
11. Consider including an obligation to remove roads or facilities when wells are abandoned or 

closed, including requiring associated land restoration. 
12. Specify that all ancillary County permits following DPR approval are required, including 

building/demolition and grading permits under the County Building Code; Transportation 
Department permits (see #9, above) including floodplain development permits (see #7, 
above), and Public Health permits (such as for fugitive dust control, etc.). 

13. Require an emergency response plan. 
14. Require a noxious weed control plan. 
15. Consider eliminating the existing zoning use distinction between oil and gas development on 

subdivided, and unsubdivided, land. 
16. Make clear that County “1041” review under the Land Use Code is required if oil and gas 

operations fall within a designated “area of state interest” (while COGCC consent is required 
to designate oil and gas “mineral interest areas,” the County’s 1041 regulations designate 
other “state interest areas” in which the County could apply its regulations to oil and gas 
development occurring in those). 

17. Delete the current noise regulation DPR standard, as preempted by CRS Section 30‐15‐
401(1)(m)(II)(B). 

18. Consider whether to delete, or continue incorporating, the existing DPR Regulations’ 
provisions requiring compliance with applicable state law (including related to air quality, 
water quality, waste disposal, signage, and COGCC rules generally). 

19. Review the existing DPR Regulations (and propose appropriate amendments) for updating 
per recent COGCC rulemaking (Greater Wattenberg Area amendments; 2009 amendments 
under State Act to expand wildlife habitat and environmental protection purview, etc.). 

20. Perform a general preemption review of the existing DPR Regulations, with particular regard 
to the existing setback requirements (and clarify whether existing zoning/Land Use Code 
setbacks and supplemental setbacks apply), oil and gas development site design (e.g., 
production tank containment berm and line undergrounding requirements), and land 
reclamation standards; keep in mind the prospect for as‐applied “operational conflict” 
challenges in proposing new amendments, and consider whether to adopt performance‐
based standards to enhance local regulatory flexibility and lessen the likelihood of successful 
preemption challenges. 
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Parks and Open Space 
5201 St. Vrain Road • Longmont, Colorado 80503  
303.678.6200 • Fax: 303.678.6177 • www.bouldercounty.org  

Cindy Domenico County Commissioner Ben Pearlman County Commissioner Will Toor County Commissioner 
 

MEMORANDUM 
 
To:   Boulder County Commissioners 
 
From: Ron Stewart, Director 
 Boulder County Parks and Open Space 
 
Date:  March 1, 2012 
 
RE: Impacts of Oil and Gas Development Upon Boulder County Parks and Open Space Land 

 
As the manager of a large amount of land in the oil and gas producing portions of the county, 
Boulder County Parks and Open Space has been closely monitoring the impacts of oil and 
gas operations upon the land and offers the following observations: 
 
Why are there wells on open space? 
POS has heard complaints from the public indicating that they are disturbed that any oil and 
gas development is occurring on open space.  While POS agrees that oil and gas development 
is not consistent with the open space mission (either as set forth in the Boulder County 
Comprehensive Plan or in the sales tax resolutions which generate the revenue used to 
purchase open space land), there is oil and gas development on open space because we do not 
have the legal ability to prevent it.  The portion of Boulder County that has oil and gas 
development is the easternmost township of the county, which is the western edge of what is 
known as the Greater Wattenberg Area, the 7th largest oil and gas field in the United States.  
Almost all of the land in this area was leased to oil and gas companies in the 1970s and 
1980s and Boulder County did not begin purchasing agricultural lands in this area until the 
mid-1990s.  Because Boulder County purchased this land subject to existing oil and gas 
leases, it cannot stop the oil and gas companies from exercising their legal rights to drill for 
oil and gas. 
 
How many existing wells are there in Boulder County? 
There are currently approximately 345 active oil and gas wells in Boulder County.  
Approximately one-third are located on open space owned by Boulder County in fee simple, 
approximately one-third are located on privately held lands that are covered by Boulder 
County conservation easements, and approximately one-third are located on privately held 
land that is not protected by conservation easements.   
 
How much oil and gas are produced in Boulder County? 
For each of the past few years, oil and gas wells in Boulder County have produced between 
200,000 and 250,000 barrels of oil and between 3,000,000 and 3,500,000 million cubic feet 
of natural gas.  We have seen substantial impacts to our lands and roads due to this 
development, but to put this in perspective, this represents about 1% of Weld County’s oil 
production and 1.5% of Weld County’s gas production. 
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What control does POS have with regard to oil and gas development on open space? 
If open space was acquired subject to an oil and gas lease, and that lease has been kept 
current by production, oil and gas operators are required to contact Boulder County, as the 
surface owner, before drilling any wells.  POS staff initially requires the oil and gas operator 
to assure that it has a right to drill and that it has legal access to use the surface of open space 
to drill and access the well.  POS staff then negotiates with the operator regarding siting of 
the wellhead and use of access roads.  Because POS cannot deny requests to drill if the 
operator has a legal right and has complied with state and county permitting processes, we try 
to negotiate locations that involve the disturbance of the least environmentally sensitive area, 
the least new road construction, and the least disturbance of productive agricultural land.  
POS will generally negotiate surface use agreements which establish siting of the well pad 
and all associated infrastructure, timing, access, clean up, and reclamation issues.  Surface 
use agreements also establish that the operator is liable for damage to infrastructure on the 
property, such as drain tiles or fences that are damaged, and any damage to the land that is 
the result of the operator’s negligence.   
 
While POS attempts to protect its interests as the long-term steward of the land, because oil 
and gas lessees have extensive rights under Colorado law, there are limitations to what 
Boulder County can require of operators.  However, in one instance a few years ago, when an 
oil and gas operator sought to drill in close proximity to a bald eagle nest, POS refused to 
agree to a surface use agreement for a well in that location and filed an objection with the 
COGCC against the state issuing a permit.  Eventually we were able to negotiate a better 
location for the well pad with the operator to protect the eagles.   
 
What does Boulder County get in compensation for drilling on open space? 
As the owner of the surface of land that is drilled, Boulder County receives between $7,000 
and $25,000 for each surface use agreement.  With its acquisition of the open space, Boulder 
County also received royalty interests of 12-18% in most instances.  Over the past several 
years, Boulder County has received approximately $1,000,000 per year in royalties, which 
represents about two-thirds of its annual agricultural lease revenue for open space property.  
These payments are deposited into Boulder County’s general fund and are used for staff and 
projects in the Open Space program.   
 
What are the impacts to open space related to oil and gas operations? 
POS has experienced many different impacts from oil and gas operations; both short term 
and long term impacts.   
 
In the short term, there is a large amount of heavy truck traffic, noise, dust, and other surface 
disturbance.  Oil and gas drilling and hydraulic fracturing interfere with agricultural 
production, damage roads (both public highways and internal roads on open space 
properties), and affect natural resources and wildlife. 
 
Due to the oil and gas operators’ negligence, we have experienced other problems as well, 
including spills of up to 7 barrels of oil, disturbance of prairie dog fencing that allowed 
prairie dogs on lands where they had not been previously, destruction of drain tiles which 
resulted in a high water table and unproductive soils, damage to ditches, and poor grading.  
 
Long term impacts, even when there has not been negligence by the operator include 
disturbed and increased incidence of noxious weeds.  Compaction of soil, loss of soil 
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structure, and mixing of the soil horizons which lead to alteration of historic drainage 
patterns and a loss of agronomic productivity of up to 50% for many years, especially when 
the soils have been impacted during wet periods.  POS tenants and Boulder County each lose 
money on the diminished production and the additional inputs and labor required to 
rehabilitate the soil. 
 
Has POS noticed a difference in the scale of impacts and volume of activity recently?  
With new technologies that allow for directional and/or horizontal drilling, POS has been 
able to work with oil and gas operators to negotiate better locations for new well pads.  Oil 
and gas operators are more willing to drill new wells in areas that have previously been 
disturbed and cluster them in closer proximity.  However, horizontal well drill sites have a 
larger footprint and longer period of active disturbance due to the increased length of the 
bore hole and the increased amount of hydraulic fracturing fluid used. 
 
POS has not noticed a great increase in volume of new wells being drilled, but we know that 
the COGCC has recently issued permits for 16 new wells on Boulder County Open Space. 
POS has also recently received 47 notices of intent to drill, and we have seen the dramatic 
increase in new wells being drilled in Weld County.  In addition, we have had inquiries from 
oil and gas companies about drilling in areas outside (west of) the Greater Wattenberg Area.  
Based upon this increased activity in preparation for future drilling, it is reasonable to believe 
that the volume of oil and gas activity in Boulder County is primed for an increase. 
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Transportation Department 
2525 13th Street, Suite 203  •  Boulder, Colorado  80304  •  Tel: 303.441.3900  •  Fax: 303.441.4594 
Mailing Address:  P.O. Box 471  •  Boulder, Colorado 80306  •  www.bouldercounty.org 

Cindy Domenico County Commissioner Deb Gardner County Commissioner Will Toor County Commissioner 
 

TO: Board of County Commissioners 

FROM: Boulder County Transportation Department/George Gerstle 

DATE: February 23, 2012 

SUBJECT: Potential Transportation Impacts from Oil and Gas Development 

Summary  
One of Colorado’s largest oil and gas producing shale formations is the Niobrara, which extends into 
the eastern portion of Boulder County. The Niobrara basin has been a highly productive source of oil 
and gas in Colorado’s northern Front Range, most notably in Weld County. While to date there has 
been relatively little oil and gas drilling activity in Boulder County compared to other front range 
counties,  a recent surge in oil and gas drilling in Weld County, has made it  important that the 
County understand the potential impacts of to the roadway and transportation system that could 
result from oil and gas development and production.  
 
Douglas County has completed some initial analysis to understand the potential transportation 
impacts associated with oil and gas in Douglas County and which serves as a starting point for 
understanding potential impacts to Boulder County. The Executive Summary of the Douglas County 
report is attached for additional information. 
 
Over 1,800 wells can legally be drilled in unincorporated Boulder County. Additional wells will also 
likely be placed within incorporated towns and cities in the county and may also be serviced using 
unincorporated county roads. Truck traffic from this activity would increase by many orders of 
magnitude over current volumes on county roads which are not presently designed to  safely 
accommodate the weight and volume of vehicles associated with oil and gas development. The 
impacts of the heavy trucks necessary to serve potential oil and gas development on Boulder County 
roads could be equivalent to the wear and tear of hundreds of millions of passenger vehicles, would 
increase conflicts with other vehicles and bicyclists, and would place significant new demands for 
road infrastructure and safety investments on the County, without additional revenue to address 
the potential needs. 
 
Potential Demand 
Relatively little information is currently available regarding forecast demand or plans for drilling in 
unincorporated Boulder County; however Land Use has completed an initial analysis that indicates 
over 1,800 wells could be drilled within existing regulatory limits under current state regulations. 
 
The consultant team for Douglas County estimated trip generation rates based on an analysis 
completed by MIT and subsequent adjustments based on local industry interviews.  Based on the 
MIT study, the Douglas County study forecast truck traffic to average 11,040 vehicle trips to develop 
each pad site (with each pad accommodating six wells) for pad construction, drilling, well 
installation, and well completion. Once a well is fully operational, trip generation is substantially 
reduced to approximately 730 vehicle‐trips per year (two trips per day). The time period for 
development of a pad/well site is 45‐60 days, with production lasting for up to 15 – 20 years.  The 
timeframe over which these wells could be developed is unknown, and would be largely a function 
of global oil/natural gas demand. 
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Based on the assumptions from the Douglas County study and the Land Use Dept. forecast of 
potential wells (1,800 wells, 6 wells per pad site and 11,040 trips per pad site) over 3,300,000 
vehicles trips could use east Boulder County roads to install and service potential oil and gas 
development. It should also be noted, that this analysis only reflect potential wells in 
unincorporated Boulder County. Trucks serving wells in the incorporated cities and towns in the 
County would also likely used Boulder County roads.  
 
Most of the vehicles servicing these wells would be heavy trucks. Heavy trucks have a much greater 
impact on roads than do lighter weight passenger vehicles, and therefore cause more wear and 
damage than do passenger vehicles.  According to the Douglas County study, the load impact of oil 
and gas trucks on roads can be in the range of 5,000 to 30,000 times (depending on the weight and 
number of axles on each vehicle) greater than a passenger car. In sum, the impacts of oil and gas 
development on Boulder County roads could be equivalent to the wear and tear of many millions of 
passenger vehicles. 
 
Potential Implications to Boulder County Transportation System 
The impacts to specific county roads will not be known until the truck routes used to access each 
well pad are known; however, potentially significant road reconstruction and maintenance costs and 
safety concerns exist based on the potential number of associated heavy truck trips. 
 
Road Reconstruction and Maintenance: The potential impact of increased truck traffic on both 
paved and unpaved roads would be significant. Roadway segments experiencing oil and gas traffic 
will decrease the overall pavement service life, resulting in the need for more frequent, and thicker, 
overlays and reconstruction sooner than would be expected under current use. For unpaved roads, 
the improvements needed to offset the impacts of oil and gas trucks include more frequent dust 
suppressant application, grading, graveling, and paving where the truck volume is expected to 
significantly increase over an extended period of time. 
 
The County conducts a pavement quality survey every three years, with the last one completed in 
2009/10.   Based on this survey, 36% of unincorporated, non‐subdivision, paved roads were in fair or 
poor condition.  Particularly in eastern Boulder County, many of the lower volume roads do not have 
a significant (or any) road base since they were developed informally over time, and cannot 
withstand heavy truck traffic. The impact of thousands of heavy trucks on these roads would be 
substantial. 
 
Roadway Safety: Increased truck traffic would have significant safety impacts to both drivers and 
bicyclists using Boulder County roads.  Many roads in the eastern portion of the County do not have 
shoulders or safe passing areas that would be necessitated by the increased demand by cars to pass 
slow moving heavy trucks, or trucks entering or leaving the roads to access the well sites.  Additional 
turn lanes, shoulders, or other improvements may be needed to ensure the safety of the traveling 
public. In addition, eastern Boulder County experiences high volumes of bicycle usage. Conflicts 
between bicyclists and heavy trucks, especially on roads without shoulders, would likely increase 
with increased heavy truck traffic.   

Potential Financial Impacts 
The potential financial impacts of the oil and gas development on the County transportation system 
are unknown without further detailed analysis, but have potential to be significant. The Douglas 
County study estimated the range of costs to their County roads from $13.8 million and $135.9 
million between 2015 and 2030, depending on different oil and gas development scenarios.  To put 
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this in perspective, the current Boulder County Road and Bridge Fund revenue that can be used for 
road maintenance and resurfacing is approximately $11‐12 million annually. 
 
Road costs associated with oil and gas drilling occur largely in the early well development period 
when truck traffic is greatest.  The development of oil and gas has the potential to require 
substantial front‐end, capital investments in order to maintain, expand and improve affected road 
infrastructure in advance of, or at least concurrent with, drilling activity.  
 
The Transportation Element of the Comprehensive Plan provides guidance on how to fund County 
transportation needs, and may be useful in evaluating approaches to addressing the costs of oil and 
gas development in the county. This direction includes: 

 TR7.01:  “Allow for special assessments to fund transportation improvements that specially 
benefit from such improvements,… and that funding mechanisms may include special 
assessments or other appropriate revenue‐generating programs.”  
 
TR7.03: “Explore appropriate user fee programs that take into account the full costs of 
travel, including immediate and long‐term impacts to facilities and the environment, to help 
fund transportation enhancements.” 
 
TR7.04: “Require property owners or developers to provide appropriate off‐site 
transportation improvements that are necessitated by or reasonably related to the impacts 
of new development.” 

 
 
Options that may be available to consider offsetting the projected transportation funding shortfall 
include: 

 Public improvement district(s); 

 Impact/permit  fees; 

 Direct contributions from oil and gas producers; and 

 Property tax reallocation. 

Conclusion 

Significant additional analysis is necessary to understand the potential roadway, safety, and financial 
impacts (and appropriate mitigation strategies) of increased oil and gas development in Boulder 
County to the transportation system. The Land Use Code, County Transportation Standards, and 
other permit programs should be reviewed for sufficiency related to transportation‐related impacts 
from oil and gas development,; implementing statutory authority to assess fees or require financial 
guarantees for road/bridge construction or damage; assuring acquisition of all required 
Transportation permits (for access, right‐of‐way use, oversize/overweight vehicles, etc.); and 
addressing other transportation related issues and concerns. 
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Public Health 
Environmental Health Division 

     
 
Boulder County Public Health (BCPH) has identified several areas of potential health impacts that may re-
sult from increased oil and gas development in the Wattenberg Field.  Although oil and gas development in 
Boulder County is not new, a renewed interest in those resources may impact our community.  Areas of po-
tential health impacts include the following:  Air pollution; water and soil contamination; and traffic.  

 
Air Impacts 
Overview 
Oil and gas development and production, as well as the transportation associated with it, have the potential 
to release contaminants into the air, including known human carcinogens.  The primary emission sources of 
these contaminants include the extracted natural gas and oil resources, wastewater, production wells, oil and 
condensate tank vents, and exhaust from diesel trucks.1 
 
Potential Health Risks 
Air pollution is a known hazard to the public’s health, and evidence indicates that oil and gas drilling is a 
large source of many air contaminants.  In fact, the industry is the largest industrial source of volatile organ-
ic compounds (VOCs) emissions, a group of chemicals that contribute to the formation of ground-level 
ozone.2  In addition, oil and gas drilling results in the release of methane, a potent greenhouse gas that traps 
between 20-25 times more heat in the atmosphere than carbon dioxide, and it is a significant contributor to 
ozone formation.  Recent studies show that hydraulic fracturing wells emit 40-60times more methane than 
conventional natural gas wells.3  Thirdly, oil and gas operations emit air toxics, such as benzene, ethlyben-
zene, and n-hexane, which are pollutants known or suspected of causing cancer and other serious health ef-
fects.4  Finally, particulate matter (PM) emitted from diesel trucks transporting fracking materials is a toxic 
air contaminant may cause cancer, premature death, and other health problems.5 
 
Boulder County Public Health’s primary health concern from increased oil and gas production is the poten-
tial increase in exposure to ground-level ozone.  Exposure to ozone can trigger a variety of health problems, 
including chest pain, coughing, throat irritation, and increased mortality for high-risk populations (i.e. the 
elderly, children, and individuals with pre-existing conditions).6  Currently, Boulder County is in non-
attainment for ozone, which is our most significant air quality problem. 
 
We’ve also learned that the areas of the Pinedale Anticline in Wyoming and the Uintah Basin in Utah have 
had anomalously high ozone readings where previously it had been minimal.  Both are areas of relatively 
new and significant oil and gas development. 
 

  

                                                 
1 Battlement Mesa HIA, http://www.garfield-county.com/public-health/battlement-mesa-health-impact-assessment-draft2.aspx 
2 http://www.epa.gov/airquality/oilandgas/basic.html 
3 http://www.scientificamerican.com/article.cfm?id=fracking-would-emit-methane 
4 http://www.epa.gov/airquality/oilandgas/basic.html 
5 http://www.arb.ca.gov/research/diesel/diesel-health.htm 
6 2008 Ozone Action Plan, Environmental Health web site 
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In Garfield County, air toxics (e.g. benzene) in ambient air are at levels higher than levels measured in a neighboring 
county with no gas development.7  In addition there is evidence of ground-level ozone formation, which once sur-
passed the U.S. Environmental Protection Agency (EPA) Region 8 hour standard of 75parts per billion (ppb) in 2008.8 
 
There is groundwater containing thermogenic methane in natural gas development and production areas9; and there 
are trends in health impacts consistent with potential exposures (via a county-wide health assessment). 
 
In Weld County, a new study conducted by National Oceanic and Atmospheric Administration (NOAA) researchers 
found that a Weld County gas field is leaking methane at a higher rate than estimates suggested.  Researchers must 
determine if the field is an anomaly or part of a bigger problem.10 
 
BCPH staff generally feels that current Colorado Oil and Gas Conservation Commission (COGCC) regulations pro-
vide good safeguards that are relatively protective of air-related issues with oil and gas development; however, with 
the increase in oil and gas exploration, there is relatively new information emerging that indicates the level of safe-
guarding warrants more attention.  Staff’s primary concern with increasing oil and gas production is the potential in-
crease in ground-level ozone formation, which is our most significant air quality problem to date, along with the im-
pacts from air toxics. 
 
Current Public Health Involvement 
Under a contract with the Colorado Department of Public Health and Environment (CDPHE), BCPH staff inspects 
permitted storage tank batteries that emit less than 10 tons of a single hazardous air pollutant (HAP) per year, or less 
than 25 tons of a combination of HAPs per year.  Inspections occur once every 4-5 years for each facility.  Though 
emissions from individual area sources are often relatively small, collectively, their emissions can be of concern, par-
ticularly where large numbers of sources are located in heavily populated areas.11 
 

Observations 
Currently, an emissions permit from CDPHE is required for each well pad production tank within the county, per 
COGCC rules.  The COGCC rules require permitting for production tanks within ¼ mile of an occupied structure with 
the capacity for 2 tons per year of VOC emissions. 
 
The implementation of cost-effective control strategies seem to be readily available and can substantially reduce 
emissions.  Some examples include: 
 Use of "green completions" to capture methane and VOC compounds during well completions. 
 Phasing in of electric motors as an alternative to internal-combustion engines to drive compressors. 
 The control of VOC emissions from condensate tanks with vapor recovery units. 

 

Water and Soil Impacts 
Overview 
The impacts to water and soil quality, as well as domestic water supplies, are major concerns for Boulder County Pub-
lic Health.  Stormwater run-off, well installation errors, well development accidents (e.g. fires, blowouts, and kick-

                                                 
7 Garfield County Public Health Department - GCPH, Colorado Department of Public Health and Environment (CDPHE). Garfield County Ambient Air Quality 
Monitoring Study. In: Health P, ed.; 2007:63. 
8 Colorado Department of Public Health and Environment (CDPHE) - Air Pollution Control Division. Colorado Air Quality Data Report.  
In: Denver, CO: CDPHE; 2008:89. 
9 Thyne G. Summary of PI and PII Hydrogeologic Characterization Studies - Mamm Creek Area, Garfield County, Colorado. In: Science Based Solutions; 2008.  Also: 
URS. Phase I Hydrogeologic Characterization of the Mamm Creek Field Area in Garfield County. In. Denver, CO; 2006:149. Also: S.S. Papadopulos & Associates I. 
Phase II Hydrogeologic Characterization of the Mamm Creek Field Area, Garfield County, Colorado. In. Boulder, CO; 2008:58. 
10 http://www.csmonitor.com/USA/2012/0213/Fracking-study-sends-alert-about-leakage-of-potent-greenhouse-gas (and upcoming issue of Journal of Geophysical 
Research) 
11 http://www.cdphe.state.co.us/ap/mact.html 
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backs), infiltration from produced water stores in open pits, and drill cuttings (i.e. the solid products removed from the 
well while drilling) are all potential sources of groundwater, soil, and surface water contamination.12  Fracturing fluid 
surface spills, natural gas condensate, and leaks and spills associated with transportation are additional sources of po-
tential soil and water contamination.13  In addition, an EPA preliminary investigation in the Wyoming’s Wind River 
Range detected the presence of methane and dissolved hydrocarbons in several domestic wells located near hydraulic 
fracturing wells.14  Sampling in deep domestic wells and two deep monitoring wells showed elevated contaminate 
levels as well.  (That study is in the process of being peer reviewed, and it is understood that the geologic setting is 
much different in Wyoming than it is in Boulder County.) 
 

Potential Health Risks 
Baseline water quality sampling of groundwater is critical information for determining impacts.  Staff is concerned 
that this doesn’t occur with enough frequency to be helpful, and it may be exempted in the Greater Wattenberg Area. 
 
Surface water protections for some of Boulder County’s main drinking water supplies may have inadequate buffers.  
There is concern that buffer zones in 317(B) of the COGCC regulations may only apply to surface water intakes and 
not conveyances like the Boulder Feeder Canal and some irrigation structures. 
 
Current Public Health Involvement 
The current water quality role is very limited, although BCPH has a part-time intern helping with research and defin-
ing that prospective role in more detail. 
 
Observations 
 Groundwater monitoring efforts similar to those required under 318(A) of the COGCC regulations for 

Broomfield County may not apply to Boulder County, and they appear not to include more sites within a sec-
tion than just the infill wells and boundary wells. 

 Surface water buffers applied under 317(B) of the COGCC regulations may not apply to the Boulder Feeder 
Canal and other pertinent surface water conveyances for drinking water supplies. 

 Of interest is the potential for local public health involvement in regulatory oversight via Memorandum of 
Understanding (MOU).  Examples/precedent may exist in Garfield and Gunnison Counties. 

 

Traffic 
Overview 
Natural gas development requires the use of many heavy trucks and will increase vehicle traffic on many Boulder 
County roads.  Increases in vehicle traffic are associated with increased risk of motor vehicle injury and death.15  Inju-
ries and deaths may occur via vehicle-vehicle, vehicle-pedestrian, and vehicle-bicycle accidents. 
 
Public Health Risks 
BCPH is currently in the midst of developing a strategic plan with the goal of improving healthy eating and active 
living in Boulder County.  One strategy being considered is to increase alternative transportation use with the goal of 
increasing physical activity.  This may increase bicycle and pedestrian traffic on county roads.  Increased truck traffic 
from oil and gas development may expose the public participating in these activities to increased motor vehicle inju-
ries. 
 
  

                                                 
12 Battlement Mesa HIA 
13 http://energy.utexas.edu/images/ei_shale_gas_reg_summary1202.pdf 
14 http://www.epa.gov/region8/superfund/wy/pavillion/EPA_ReportOnPavillion_Dec-8-2011.pdf 
15 http://www.paho.org/english/dd/ais/be_v25n1-acctransito.htm 
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MEMORANDUM 

 
TO: Andy Karsian, Legislative Coordinator 
 Colorado Counties, Inc. 
 
FROM: Barbara J.B. Green 
 
DATE: November 16, 2011 
 
RE: COUNTY AUTHORITY AND OPPORTUNITIES TO ADDRESS IMPACTS OF OIL AND 

GAS DEVELOPMENT 

  

 

Following is a summary of the scope of county regulatory authority over oil and gas 
development and an assessment of the validity of different types of regulations.  The different 
types of county regulations assessed in this memorandum are color-coded:  green indicates 
types of local land use regulations that are not per se preempted by state law; orange indicates 
types of local land use regulations that may or may not be enforceable; and red indicates types 
of local land use regulations that would be preempted by state law and therefore, not 
enforceable.  The oil and gas industry has a history of challenging local regulations.  Generally, 
local land use regulations are presumed to be valid, and the party challenging the regulations 
bears the burden of proof to show that they are not valid. 

 

CAN COUNTIES REGULATE OIL AND GAS DEVELOPMENT? 

 

Yes, counties can regulate oil and gas development through land use permits, assuming that the 
regulations are within the scope of their ordinary land use authority delegated by the General 
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Assembly, and the operational effect of those regulations does not result in an operational 
conflict with the application of state requirements.  Bd. of County Comm’rs of La Plata County v. 
Bowen/ Edwards Associates, Inc., 830 P.2d 1045, 1055-58. (Colo. 1992).  Local governments 
have a legally protected interest in enacting and enforcing their land use regulations governing 
the surface effects of oil and gas operations.  Bd. of County Comm’rs of La Plata County v. 
Colorado Oil and Gas Conservation Commission, 81 P.3d 1119, 1124 (Colo.App. 2003). 

  

WHAT IS THE SOURCE OF COUNTY AUTHORITY TO REGULATE OIL AND GAS DEVELOPMENT? 

 

The authority to regulate oil and gas development is derived from county land use authority 
delegated by the Colorado General Assembly.  Colorado law delegates broad authority to 
counties to regulate the use of land within their jurisdiction. The Local Government Land Use 
Control Enabling Act, C.R.S. §§ 29-20-101 to 107, gives local governments the authority to 
regulate development and activities in hazardous areas, to protect land from activities that 
would cause immediate or foreseeable material damage to wildlife habitat, to preserve areas of 
historical and archaeological importance, to regulate the location of activities and development 
which may result in significant changes in population density, to provide for the phased 
development of services and facilities, to regulate land use on the basis of its impact on the 
community or surrounding areas, and to otherwise plan for and regulate land use so as to 
provide for the orderly use of land and the protection of the environment consistent with 
constitutional rights.  C.R.S. § 29-20-104(1).  See also Bowen/Edwards, 830 P.2d at 1056.  

 

Another source of county regulatory authority over land use is the County Planning Code, 
C.R.S. §§ 30-28-101 to 137, which grants counties the power to “provide for the physical 
development of the unincorporated territory within the county and for the zoning of all or any 
part of such unincorporated territory.”  C.R.S. § 30-28-102.  Under this statute, county authority 
includes the power to address the distribution of land development and utilization.  C.R.S. § 30- 
28-115(1).  A county also has the authority to adopt a zoning plan that regulates, among other 
things, “the uses of land for trade, industry, recreation, or other purposes.”  C.R.S. § 30-28- 
111(1).  

 

Because county authority derives from its land use authority, all county oil and gas regulations 
have to be based on protecting legitimate land use and environmental concerns articulated in 
the land use statutes. 
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WHEN DOES A COUNTY REGULATION IMPREMISSIBLY CONFLICT WITH STATE LAW UNDER 
THE “OPERATIONAL CONFLICT” TEST? 

 

The Colorado Supreme Court has held that local regulation of oil and gas development is valid 
unless “the operational effect of the county regulation conflicts with the state statute or 
regulation.”  Bowen/Edwards, 830 P.2d 1045, 1059 (Colo. 1992).  “State preemption by reason 
of operational conflict can arise where the effectuation of a local interest would materially 
impede or destroy the state interest [citing National Advertising Company v. Department of 
Highways, 751 P.2d 632, 636 (Colo. 1988)+.”  Id.  Whether there is an operational conflict is 
determined on a case-by-case basis, and requires a fully-developed evidentiary record.  Id.  See 
also Bd. of County Comm’rs of Gunnison County v. BDS International, 159 P.3d 773 (Colo.App. 
2006).  County regulations are presumed to be valid, and the person challenging them on the 
basis of operational conflict has the burden of proof. 

 

CAN COUNTIES BAN ALL OIL AND GAS OPERATIONS? 

 

Probably not.  A ban on all oil and gas development within the county would be problematic 
because the state’s interest in efficient development and production of oil and gas preempts 
a local government from completely excluding oil and gas operations.  Voss v. Lundvall Bros., 
830 P.2d 1061, 1069 (Colo. 1992).  See also Colorado Mining Association v. Bd. of County 
Comm’rs of Summit, 199 P.3d 718 (Colo. 2009).  Note, however, that the Supreme Court does 
not say that bans are per se preempted.  The Supreme Court found that “local land use 
ordinances banning an activity that a statute authorizes an agency to permit are subject to 
heightened scrutiny in preemption analysis.”  Colorado Mining Association at 725. 

 

CAN COUNTIES BAN OIL AND GAS OPERATIONS FROM CERTAIN ZONING CLASSIFICATIONS OR 
AREAS OF THE COUNTY? 

 

Maybe.  There are no cases that answer this question.  Counties have broad land use 
authority, and courts presume that zoning ordinances are valid.  Colorado Mining Association at 
730.  The court has left the door open for the possibility that activities could be prohibited in 
some, but not all, zoning districts:  The Supreme Court noted that county planning authority 
“probably does not include the right to ban uses from all zoning districts.” Id at 731.  
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A problem would arise, however, if the zoning prevented an oil and gas operator from accessing 
his oil and gas reserves.  This would be challenged as a regulatory taking and/or as a per se 
operational conflict.  A safer approach than banning oil and gas operations in certain zoning 
classifications would be to allow oil and gas operations anywhere in the county under a special 
use permit, subject to regulatory standards and requirements.    

 

CAN COUNTIES REQUIRE SPECIAL USE PERMITS THAT TAKE INTO ACCOUNT CONSISTENCY 
WITH THE COMPREHENSIVE PLAN, COMPATIBILITY WITH ADJACENT USES, IMPACT ON 
PUBLIC SERVICES, TRAFFIC, POLLUTION, LANDSCAPING, AND SIMILAR FACTORS WHEN 
REVIEWING AN OIL AND GAS OPERATION? 

 

Yes.  Courts have upheld county special use permit requirements setting out standards for 
granting or denying special use permits that address consistency with the comprehensive 
plan, compatibility with adjacent uses, impact on county services, traffic, environmental 
impacts, and related standards for mining activities.  Because state oil and gas regulations do 
not displace local authority over oil and gas impacts, special use permits applied to oil and gas 
also are not pre-empted, assuming that the county standards do not create an operational 
conflict with state oil and gas requirements.  C & M Sand and Gravel v. Bd. of County Comm’rs 
of Boulder County, 673 P.2d 1013 (Colo.App, 1983); Town of Frederick v. North American 
Resources Company, 60 P.3d 758, 766 (Colo.App. 2002). 

 

Note that in Town of Frederick v. North American Resources Co, 60 P.3d 758, 765 
(Colo.App. 2002), the court of appeals stated that the Town’s setback, noise abatement, and 
visual impact provisions were in operational conflict with (i.e. “contrary to”) state 
requirements.  However, the court did NOT rule that all regulation of those subjects is 
preempted.  The determination must be based on a case-by-case analysis. 

 

CAN COUNTIES REGULATE OIL AND GAS ACTIVITIES OCCURRING ON STATE LAND BOARD 
LANDS? 

 

Yes. Counties have the authority to regulate oil and gas activities on state land board lands.  
The Colorado Supreme Court has upheld county zoning authority over state lands.  See 
Colorado State Bd. of Land Comm'rs v. Colorado Mined Land Reclamation Bd., 809 P.2d 974, 
982-85 (Colo. 1991) (under Local Government Land Use Control Enabling Act and County 
Planning Code, counties retained zoning authority over school lands leased by State Land Board 

36 of 277

 
 
BOCC 3/1/2012



 
 
MEMORANDUM 
RE: COUNTY AUTHORITY AND OPPORTUNITIES TO ADDRESS IMPACTS OF OIL AND 

GAS DEVELOPMENT 
November 16, 2011 
Page 5 
 
for mining operation where statutory schemes bearing on state and county authority did not 
clearly express legislative intent to override county authority).  There is no reason that the 
analysis would be different for oil and gas operations.  See also Bowen/Edwards at 1058. 

 

CAN COUNTIES REGULATE THE SAME SUBJECT MATTER AS THE COLORADO OIL AND GAS 
CONSERVATION COMMISSION (COGCC)? 

 

Yes, regulations that address the same subject matter as state regulations are not 
automatically preempted.  Unless the local regulation would result in an operational conflict 
with the statutes and rules, county regulations and the state rules addressing the same subject 
matter may co-exist.  See Colorado Mining Association at 725; Gunnison County v. BDS, 159 
P.3d 773, 779 (Colo.App. 2006). 

 

CAN COUNTIES REGULATE THE “TECHNICAL ASPECTS” OF OIL AND GAS OPERATIONS? 

 

There is a widely held belief among state officials and the industry that local governments 
cannot regulate the “technical aspects” of oil and gas drilling, pumping, plugging, waste, safety, 
and environmental restoration of wells.  This belief is based on some dicta in Bowen/Edwards.1  
The industry’s concept of what is “technical” is extremely expansive.  However, there is no case 
that defines “technical aspects” or that states that all local regulation of the “technical aspects” 
of oil and gas drilling is preempted.  Whether local regulations addressing technical aspects of 
oil and gas regulations are valid should be based on the “operational conflicts” test, 
determined after an evidentiary hearing.   

 

Note that if a county tries to regulate the drill casing, fluids injected, process, etc., arguably it 
may be regulating in an arena where it has no authority.  Regulation of these technical 
aspects of oil and gas are not really land use regulations.   

                                                 
1
 The Court stated that “there may be instances where the county’s regulatory scheme conflicts in operation with 

the state regulatory scheme.  For example, the operational effect of the county regulations might be to impose 
technical conditions on the drilling or pumping of wells under circumstances where no such conditions are 
imposed under the state statutory or regulatory scheme, or to impose safety regulations or land restoration 
requirements contrary to state law.  To the extent that such operational conflicts might exist, the county 
regulations must yield to the state interest.  Any determination that there exists an operational conflict between 
the county regulations and the state. . .scheme, however, must be resolved on an ad-hoc basis under a fully 
developed evidentiary record.” Bowen/Edwards at 1060. 
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CAN COUNTIES REGULATE THE WATER QUALITY IMPACTS OF OIL AND GAS 
OPERATIONS? 
 

1. Surface Water Supplies. Counties have authority to protect water quality of surface 
water supplies.  The industry takes the position that the Colorado Water Quality Control Act, 
§ 25-8-101, et seq. [“CWQCA”] preempts county regulation of water quality because the Water 
Quality Control Commission [“WQCC”] is “solely responsible for adoption of water quality 
standards and classifications” for waters of the State.  CWQCA, §202(7)(a).   

 

However, courts disagree with this position.  “Protection of water supplies is a matter of both 
state and local concern and may be regulated by local governments.  Town of Carbondale v. GSS 

Props., LLC, 144 P.3d 53 (Colo.App. 2005) [reversed on other grounds, 169 P.3d 675]. 

A county regulation concerned with the water quality impacts of oil and gas development would 
not be completely preempted unless the county attempted to establish stream classifications and 
standards, or regulate the discharge of point sources. 

 

Otherwise, the county regulation would not be preempted unless it created an “operational 
conflict.”  In the case of water quality regulation, the state’s interest and the county’s interest in 
water quality protection are in harmony. 

 

Following is an assessment of different types of surface water quality regulations. 

 

 County adoption of numeric water quality standards or use classifications different 
from those of the WQCC would be preempted.   
 

 County regulation to prevent significant degradation to surface water quality 
that is complementary to, and not in conflict with, state regulation for water 
quality control is unlikely, on its face, to “materially impede or destroy” state 
interests in balancing the protection of public health and safety with orderly 
development of oil and gas.   
 

 Regulation requiring an entity to provide information that it must also provide 
to other regulators, to disclose the results of monitoring it is doing for other 
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regulators, or to explain the extent of mitigation it is proposing to perform as a 
result of other permitting should not create an operational conflict.    
 

2. Drinking Water Supplies.  County regulation of impacts of oil and gas regulations to 
drinking water supplies should be valid unless they are in operational conflict with state 
requirements.  County-specific concerns include: 

 

 Water bodies classified for water supply use by the Water Quality Control 
Commission.  

 

 Areas with site-specific ground water quality protection regulations pursuant to 
5 CCR 1002-42. 

 

 Surface waters designated as a public water supply by the Colorado Oil and Gas 
Conservation Commission. 

 

The industry argues that regulation of surface water drinking water supply is preempted by 
CWQCA, 5 CCR 1002-31 and -38; ground water drinking water supply protection is preempted 
by CWQCA, 5 CCR 1002-42; and that protection of designated public water supply segments is 
preempted by COGCC Rules. 

 

There are many strong arguments, however, that support a role for local regulations to protect 
drinking water.  For example: 

 

 Water Quality Control Division has a Source Water Assessment and Protection 
(SWAP) program, approved by EPA, that specifically envisions a shared 
regulatory approach for source water protection.  See, 
http://www.cdphe.state.co.us/wq/sw/pdfs/-toc-sum.pdf. The intent of this program 
is for local governments to create source water protection plans.  

 

 The Water Quality Control Division has entered into at least one Memorandum of 
Agreement with a land use agency (the US Forest Service) to protect public 
sources of water supply.  See, http://www.cdphe.state.co.us/wq/sw/pdfs/-
CDPHE_USFS_pdfs/USFS_CDPHE_MOU_Final_1009.pdf.  Again, this is 
evidence that the Division intends to share responsibility for protecting drinking 
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water sources.  The county could consider entering into a similar agreement with 
the Land Board. 

 

 Regardless of how specific the state agency regulations are, given that the courts 
have found, repeatedly, that local and state government share an interest in and 
authority for protecting water quality, it is unlikely that a court would find 
preemption of any county ordinance that seeks information about where an 
activity that may affect water resources or public health is occurring, the 
nature of the water resources that may be affected, and the protections 
(i.e., mitigation) that the developer is proposing to protect the resource. 

 

3. Water Body Setbacks.  Because the 2008 COGCC regulations include a 300 foot 
setback requirement only for designated public water supply segments, the county may be 
preempted from imposing additional requirements, either for water bodies that are not 
public water supply segments, or for more than 300 feet.  
 

4. Point Source Discharges of pollutants.  Because the Water Quality Control Division is 
“solely responsible for the issuance and enforcement of permits authorizing point source 
discharges into surface waters of the state affected by such discharges,” CWQCA, § 202(7)(b)(I), 
a county ordinance requiring a point source discharge permit for an oil and gas 
development activity would be preempted.   
 

5. Stormwater Discharge regulations.  Many stormwater discharges require permits under 
the WQCA, and the COGCC has its own stormwater rule.  See COGCC, Rule 1002.f.   

 

However, stormwater protection remains a matter of both local and state concern.  Additional 
county provisions to protect county resources, public health and safety through this 
existing program are probably valid, so long as such requirements do not create an 
operational conflict with state regulations. 
 
6. Non point source discharges.  The industry argues that the CWQCA requires the WQCC 
and Water Quality Control Division to recognize the water quality responsibilities of the 
COGCC to apply water quality standards through its own program.  This requirement is found 
C.R.S. § 25-8-202(7)(“SB 181”).   
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However, SB 181 makes no mention of and does not apply to local government regulation.  It 
involves communication and clarification of lines of authority among state agencies.  In addition, 
non-point source pollution is not directly addressed by the CWQCA because non-point pollution 
is associated with land use activities, an area typically regulated by local governments.  County 
imposition of conditions or requirements such as erosion control and sediment control 
requirements to prevent or minimize non point source discharges are not per se preempted.  
See Gunnison County v. BDS, 159 P.3d 773, 780 (Colo.App. 2006) (county drainage and erosion 
regulations promote the state’s interest in protecting the land and topsoil without imposing 
conflicting requirements; evidentiary hearing required to determine whether there is operational 
conflict). 

 

7. Dredged and fill material.   The industry has argued that county regulations that address 
the disposal of dredged or fill material in water bodies is preempted by Clean Water Act 
Section 404 and regulations under the CWQCA found at 5 CCR 1002-85.   

 

However, nothing in the state or local regulations preempts local authority.  County imposition 
of conditions on the discharge of dredged and fill materials may occur provided the 
conditions do not impose an operational conflict with the 404 Permit program. 
 

8. Injection of fracking fluids.  Protection of underground drinking water supplies is 
preempted by the Safe Drinking Water Act and regulation of injection of fracking fluids beyond 
benzene, in particular, is preempted by federal Energy Policy Act of 2005.  Thus, Federal law 
would preempt the county regulating injection of contaminants into aquifers during 
fracking. 
 
CAN COUNTIES REGULATE IMPACTS OF OIL AND GAS DEVELOPMENT ON 
WILDLIFE HABITAT? 
 

Yes. County regulation of impacts to wildlife habitat of oil and gas operations should be valid 
so long as they do not create an operational conflict with State requirements.  Counties have 
express statutory authority to control the impacts of development on wildlife habitat.  See Local 
Government Land Use Control Enabling Act, C.R.S. §§ 29-20-101 to 107 and Areas and Activities 
of State Interest (“1041”), C.R.S. 24-65.1-101 et seq. 
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The industry argues that the amended COGCC Rules that establish wildlife habitat protection 
standards preempt all local regulation of oil and gas wildlife impacts.  However, before the rules 
were amended, the court upheld Gunnison County’s authority to regulate impacts to wildlife 
habitat against a facial challenge.  The court ruled that it is not clear that these regulations 
would operationally conflict with state regulations, and that an evidentiary hearing would be 
required to make that determination.   

 

Further, the amendments to the Colorado Oil and Gas Conservation Act and the COGCC Rules 
included “savings provisions.”  The Act states that “*n+othing in this section shall establish, alter, 
impair, or regulate the authority of local and county governments to regulate land use related 
to oil and gas operations.”  C.R.S. § 34-60-128 (4).  COGCC Rule 201 states:  “Nothing in these 
rules shall establish, alter, impair, or negate the authority of local and county governments to 
regulate land use related to oil and gas operations, so long as such local regulation is not in 
operational conflict with the Act or regulations promulgated thereunder.”  

 

CAN COUNTIES REQUIRE FINANCIAL GUARANTEES? 

 

According to the Court of Appeals, counties cannot require financial guarantees that 
duplicate or conflict with the state regulations’ financial cap.  See BDS at 779.  Counties may 
be able to require financial requirements to ensure compliance with county permit 
conditions. 

 

CAN COUNTIES REQUIRE THAT AN OIL AND GAS OPERATOR GIVE THE COUNTY ACCESS TO 
RECORDS? 

 

According to the Court of Appeals, counties cannot require access to records because “the 
state statute and rule exclude the county by omission as an entity authorized to inspect the 
records” that the COGCC requires to be kept.  BDS at 779.  (Note that we disagree with the 
court’s conclusions in that county’s do not get their authority over anything from the COGCC.  
That authority comes from the General Assembly. 
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Colorado Oil and Gas Conservation Commission (COGCC) Production Data ‐ Boulder County 1999‐2011

Attachment  G

Oil Sales Gas Sales
Water 

Production

(barrels) (MCF) (barrels) 

BOULDER  1999    131,602 132,189 1,915,693 1,896,468 34,996
BOULDER  2000    107,539 106,605 1,740,885 1,732,479 27,158
BOULDER  2001    99,954 99,600 1,734,523 1,730,916 29,091
BOULDER  2002    92,498 91,401 1,739,814 1,733,811 29,582
BOULDER  2003    90,342 90,747 1,833,656 1,825,227 34,629
BOULDER  2004    109,471 108,259 2,101,776 2,078,745 48,548
BOULDER  2005    136,444 134,417 2,329,358 2,317,020 58,066
BOULDER  2006    134,677 132,165 2,410,801 2,397,517 63,987
BOULDER  2007    168,586 160,053 2,922,595 2,885,489 63,045
BOULDER  2008    236,085 242,047 3,680,683 3,650,503 109,078
BOULDER  2009    211,672 212,226 3,345,408 3,337,807 68,144
BOULDER  2010    238,950 236,944 3,245,606 3,239,672 66,224
BOULDER  2011    212,813 212,730 2,933,896 2,928,649 48,283
COGIS - Production Data Inquiry
MCF = 1,000 cubic ft of natural gas

Annual Production by County - 13 record(s) returned. 

County Year 
Gas 

Production
(MCF)

Oil
 Production

(barrels)

Data from Colorado Oil and Gas Conservation Commission  website ‐ http://cogcc.state.co.us/
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Lyons

Jamestown

Boulder

Longmont

Erie

Lafayette

Louisville

Superior

Legend
! Exisiting Wells

COGCC Wattenberg Field

400'x400' GWA Drilling Window
In Field, Well Not Present

In Field, Well Present

Not in Field, Well Not Present

Not in Field, Well Present

800'x800' GWA Drilling Window
In Field, Well Not Present

In Field, WellPresent

Not In Field, Well Not Present

Not In Field, Well Present

2/23/2012
V:\prjlu\2012\GIS-12-0006\GWA Window Spacing.mxd

Total
In Field, Well Not Present 611 181 792
In Field, Well Present 218 49 267

 Sub Total - In Field 829 230 1059

Not in Field, Well Not Present 581 164 745
Not in Field, Well Present 38 1 39

 Sub Total - Not In Field 619 165 784

Total 1448 395 1843

400'x400' 800'x800'
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1

Impact of Oil and Gas Development On 
Boulder County Parks and Open Space

Presenter ‐ Ron Stewart, Director, Boulder County Parks and Open 
Space Department.  March 1, 2012.

Why are there wells on Open Space?

• Oil and gas development is incompatible with the purposes of 
open space.
• Not permitted under the Boulder County Comprehensive Plan

• Not permitted under open space sales tax resolutions

• Boulder County purchased agricultural lands in eastern part of 
the county that were already subject to oil and gas leases.
• Most oil and gas leases were entered into the 1970’s and early 1980’s, 

and Open Space purchases began in early 1990’s.

• Boulder County has not, and will not, enter into additional oil and 
gas leases on open space, but cannot stop oil and gas 
development under existing leases.
• Existing leases remain current as long as there is ongoing production 

within the leased area or areas pooled with that lease

How many wells are there in Boulder County?

How much oil and gas is produced in 
Boulder County?
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• Oil and gas wells in Boulder County have produced between 
200,000 and 250,000 barrels of oil and between 3,000,000 
and 3,500,000 million cubic feet of natural gas over the past 
few years.

• These numbers represent about 1% of the oil production and 
1.5% of the gas production in Weld County.

• Boulder County is at the far western edge of the Greater 
Wattenberg Area (7th largest oil and gas field in the United 
States).  It is unknown how much additional development 
there will be in Boulder County, but it could be substantial.

What control does the Parks and Open 
Space Department have with regard to oil 
and gas development on Open Space?

• Staff requires oil and gas operators who wish to drill to assure 
they have the legal right to drill on Open Space.

• Staff negotiates the most appropriate sites to be disturbed:
– Least new roads 

– Least disturbance to agricultural production

– Lease impact to environmentally sensitive areas

– Cluster development 

– To the extent possible, in previously disturbed areas

• Staff negotiates Surface Use Agreements to establish siting of 
the well and related infrastructure, timing, access, and 
reclamation. 

• Surface use agreements also establish that the operator is 
responsible for damage to Open Space outside the normal 
scope of operations.

• Oil and gas lessees have extensive rights under Colorado law 
which limit what Boulder County can require of the oil and gas 
operators.

• POS will refuse to agree to allow drilling when operators 
won’t agree to avoid critical resources.
– Boulder County refused to enter into a surface use agreement and 

object to issuance of a COGCC permit when an operator sought to drill 
very closely to an active bald eagle nest.

– After objecting with the COGCC, POS was able to negotiate a better 
location for the surface disturbance and the operator drilled 
directionally to reach the same bottom hole location.

What does Boulder County get in 
compensation for drilling on Open Space

• Boulder County typically receives between $7,000 and 
$25,000 for each Surface Use Agreement.

• In some instances where Boulder County owns some or 
all of the mineral rights, the County receives a 12%‐18% 
royalty interest.

• Boulder receives approximately $1,000,000 per year from 
these royalties.

• Royalties are deposited in Boulder County’s general fund 
and used to support POS staff and operations.
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Water tanks on 3‐acre drilling pad
East County Line Road – Regneir Conservation Easement in Weld County– February 17, 2012

What are the impacts to open space 
related to oil and gas operations?

• Short term impacts:
– large volume of truck traffic

– noise, dust, and lights

– drill rigs operates 24/7 for a minimum of one week.  

• Loss of agricultural production

• Road damage 

• Disturbance of natural resources and wildlife

• Noxious weeds

• Negligence in some cases has led to:

– Oil spills, disturbance to prairie dog fencing, destruction of irrigation 
and drain tile systems, and poor reclamation

Wellhead and Tank Battery
February 17, 2012

Long Term Impacts to Open Space

• Noxious weeds
– Difficult to control weeds on denuded soil
– Operators often do not follow up after drilling is 
complete

• Soil Disturbance/Compaction
– Soil structure is often destroyed
– Historic drainage is altered
– Crop yields can be diminished for decades

• Increased roads/damage to existing roads
• Impaired aesthetics 

– Wellheads, separators, tank batteries etc.
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Maintenance activity ‐ oil and gas road to a Tank Battery and Wellhead
Henry Eastlack Open Space – February 17, 2012

Oxford Farm Open Space  ‐ December 2007

Has Parks and Open Space noticed a 
difference in the scale of impacts and 
volume of activity on Open Space?

• New technologies allow for less impacts on undisturbed land 
and clustered development, however some technologies lead 
to larger footprints and longer durations of activity during 
drilling.

• Not a large increase in drilling, however the COGCC has 
approved 16 new permits and POS has received 47 notices of 
intent to drill on Open Space in 2012.

• There has been a dramatic increase of drilling occurring in 
Weld County.

• It is reasonable to believe there will be increased drilling in 
Boulder County.
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ES‐1  

EXECUTIVE	SUMMARY 
With a recent surge in oil and gas leases in Douglas County, the County has commissioned this study to 
understand the potential impacts to their roadway system that could result from oil and gas development and 
production. One of Colorado’s largest oil and gas producing shale formations is the Niobrara, which covers over 
half of Douglas County. The Niobrara basin has been a highly productive source of oil and gas in Colorado’s 
northern front range, most notably in Weld County. To date, there has been no oil and gas drilling activity in 
Douglas County; however, 2011 has shown a marked increase in the number of oil and gas leases obtained by oil 
and gas companies in Douglas County. As shown on Figure ES‐1, a high volume of the current oil and gas leases 
are located near the eastern border of Douglas County with clusters in the northeast corner and the southeast 
region. There are a scattered number of leases in the central and east‐central regions of the County.  
 
Because of uncertainties associated with oil and gas development in Douglas County, this study looks at three 
potential development scenarios (high, medium, and low) in order to provide a range of potential impacts and 
revenues associated with resource development in the County. This study is not intended to predict oil and gas 
development, rather it is intended to provide County officials with information about the potential impacts to 
the transportation system and associated investment needs using an informed set of development scenarios 
based on the best available data. 
 

Resource	Development	
There are five stages in the development and operation of an oil and gas well.  
 

Leasing	and	Exploration –Energy companies that have an interest in exploring an area for energy prospects 
must first buy or lease the appropriate subsurface ownership rights which are often, but not exclusively, owned 
apart from a property’s surface rights. After securing the mineral rights and confirming a drilling and spacing 
plan with the Colorado Oil and Gas Conservation Commission (COGCC), exploratory wells are placed in order to 
obtain core samples to determine the likely productivity of the target shale.  
 

Pad	Construction – After the team of geologists and geophysicists identify the best site for drilling, a team of 
about 10 workers begin developing the well pad. Typically a well pad is a leveled one to five acres of land This 
stage includes construction of a gravel access road for supply transport. 
 

Drilling – When the pad is fully constructed, a drilling rig can be moved onto the pad to begin drilling the well. 
The drilling rig requires two, six‐person crews, typically working 12 hour shifts to operate the rig 24 hours a day. 
Once the well bore is drilled, finalizing a well requires the installation of thousands of feet of pipe and casing 
material to secure the well. In the Niobrara basin, once a well is drilled to the desired depth, it is typical to 
commence horizontal drilling in preparation for fracturing the shale deposit. 
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Completion – The completion stage takes a drilled well and makes it suitable for energy extraction. In the 
Niobrara, the most likely well completion method is fracking, which involves the use of a highly pressurized 
water mixture to fracture the shale formation in order to release trapped oil or gas. The completion stage results 
in the most intense transportation demands; primarily for transporting fresh water to and removed produced 
water from the pad site. 
 

Production – A well’s production stage involves pumping the oil, gas, and produced water from the well for 
storage, disposal or distribution. 
 
For a single well, the pad construction, drilling and completion stages typically occur over a 45 to 60 day time 
frame. The production stage lasts for the remaining life of the well, possibly 15‐20 years. 
 

Oil	and	Gas	Development	Scenarios	
Based on producing wells in neighboring counties, energy development in Douglas County will likely be seeking 
oil rather than natural gas, and well depths will likely be between 5,000 and 9,000 feet. In order to increase 
production and extraction efficiency, pad sites in Douglas County will likely accommodate multiple‐wells and 
horizontal drilling, a process that allows access to more of the formation without having to build an entirely new 
well pad for each well. This process lessens the surface impact, reduces drilling and completion times, and 
improves development efficiency in comparison with multiple single‐well pad sites. Operating multiple wells on 
a single well pad is an increasingly common practice in the Niobrara basin and will likely be the dominant 
practice in Douglas County. 
 
Energy companies are in the beginning stages of exploration in Douglas County. Many national and international 
factors will shape future levels of drilling activity, including oil and gas prices, national economic growth 
prospects, and the merit of the Niobrara Shale relative to other production areas. Locally, a host of additional 
factors will influence how quickly efforts are made to determine a new field’s prospects. Douglas County is one 
of several counties that lie above the Niobrara Shale. Depending on the geology of the shale, drilling could occur 
in any of the counties. 
 
The study team developed a set of three future development scenarios based on actual well development 
activity data obtained from the COGCC. This exercise is not an attempt to predict the future, but rather an effort 
to develop an informed set of development scenarios based on the best available data. By looking at the 
number of active wells in top five oil and gas producing counties in the state (Garfield, Weld, Yuma, Las Animas, 
and La Plata), the study team was able to estimate the number of annual wells developed in each county over a 
six year period. The average annual increase in active wells in these top five producing counties is just under 510 
wells per year. This figure is used in establishing an upper limit for the well development scenarios in Douglas 
County. 
 
The study team developed three scenarios to input into the transportation impact model—high, medium and 
low development pace scenarios. 

 The high development scenario was selected as the annual average increase in active wells in the top 
five oil and gas producing Colorado Counties—about 510 wells developed per year.  

 For the medium scenario, the study team selected 150 wells developed per year, which is approximately 
the development pace in La Plata County over the last six years.  
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 The low scenario resembles the development pace observed in Boulder, Adams and Moffat Counties—
about 30 wells per year. All well development scenarios are assumed to involve clustered development 
and horizontal drilling techniques.  

The year‐by‐year profile of each of the development scenarios is shown on Figure ES‐2. Each scenario assumes 
that oil and gas development would begin in earnest in 2015 (with leasing and exploration occurring in the years 
leading up to 2015). The addition of new wells each year begins at a slow rate and ramps up to the annual 
development figures described above. After the development phase, the production phase includes a 70 percent 
success rate for new wells drilled to effectively enter the operating stage. 
 
Figure	ES‐2.	 Douglas	County	Development	Scenario	Profiles	

 
 
Note: Douglas County development scenarios assume six wells per pad 
Source: BBC Research and Consulting 
 
As a check to the methodology described above, the study team contacted COGCC staff to discuss the scenarios 
developed above. COGCC staff described an alternate methodology, where drilling rigs and the well drilling 
period are used to calculate the total amount of annual wells drilled per year. According to the most current 
estimate, there are about 80 drilling rigs currently operating in Colorado. Based on typical drilling durations, the 
high scenario described above would require 43 drill rigs per year, over half of the state’s current operating rigs. 
Based on this information, the study team believes the high scenario to be a plausible upper limit. It is important 
to note that this exercise is not intended to assign a probability to any of the scenarios occurring, but to 
appropriately define potential maximum and minimum levels of well development activity. 
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Travel	Model	
A travel model has been developed using TRAFFIX software to assign the trips and vehicle‐loads associated with 
the high, medium, and low development scenarios to the Douglas County roadway system. Oil and gas 
development will result in increased traffic on the roadway network, as well as increased loads on the County’s 
roads from the many heavy vehicle trips associated with the industry. For this reason, the travel model has been 
used to estimate not only vehicle trips, but also loads (as measured in equivalent single‐axle loads [ESALs]). The 
travel model looks at potential industry impacts in five year increments from 2015 through 2030.  
 
The process for estimating transportation impact costs is shown in Figure ES‐3. This methodology required first 
identifying the likely travel routes for oil and gas vehicles. The oil and gas lease locations represent the best 
information available to date about likely geographic distribution of oil and gas development in the County. 
Given the uncertainty of where oil and gas pads may be developed, the lease locations were used to represent 
general areas where potential development might occur. The likely travel routes to access these locations are 
shown on Figure ES‐4. 
 
In anticipation of horizontal drilling and multiple wells per pad site in Douglas County, the study team has 
estimated trip generation rates primarily relying on the MIT/NTC analysis for the Marcellus formation, which is a 
reasonable comparison with the Niobrara formation. Based on the MIT study and subsequent adjustments 
based on local industry interviews, truck traffic is expected to average 11,040 vehicle trips per pad site with each 
pad accommodating six wells. Once the oil or gas well is fully operational, trip generation will be substantially 
reduced to approximately 730 vehicle‐trips per year (two trips per day). The model also considers typical truck 
configurations, ESAL factors and likely origins and destinations for each activity. 
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Figure	ES‐3.	 Process	for	Estimating	Transportation	Impact	Costs	
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The oil and gas trips have been modeled on an annual basis; in order to present the results in a more 
manageable fashion, trips from both phases (development and production) were aggregated and converted to 
average annual daily trips by simply dividing the annual trips by 365. Figure ES‐5 illustrates the average number 
of oil and gas trips per day for each scenario of the four analysis years. This figure depicts the cumulative trips of 
all pad being developed and producing wells. 
 
Figure	ES‐5.	 Estimated	Oil	&	Gas	Annual	Average	Trips	per	Day	

 
 
 
Based on the travel model results, these trips are expected to occur over a large portion of the identified 
potential travel shed roadways. Some corridors handle a large portion of these trips, while others handle only 
one pad’s worth or less. For Douglas County’s roads, Lincoln Avenue and Lake Gulch Road show the highest 
number of both development and production trips. The highest number of predicted oil and gas trips for one 
County‐maintained road segment is roughly 1,800 trips per day in 2030 for Lincoln Avenue east of Chambers 
Road, which is forecast to have 54,000 vehicles per day in total traffic in 2030. No road is expected to exceed the 
existing capacity threshold due to added oil and gas trips associated with the three development scenarios 
tested in this study. 
 
The trips assigned by TRAFFIX were also converted into vehicle miles traveled (VMT) to compare the increase in 
VMT caused by oil and gas operations with existing VMT on the travel shed roads and predicted VMT growth 
based on the Douglas County 2030 Transportation Plan. Figure ES‐6 compares current VMT on County roads to 
predicted background growth and the three scenarios of oil and gas operations. At its highest point within this 
study’s analysis horizon (2030) oil and gas operations would increase VMT by about 3.4% over the estimated 
background VMT. 
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Figure	ES‐6.	 Estimated	Oil	&	Gas	Vehicle	Miles	of	Travel	(VMT)	Compared	to	Existing	and	
Background	Growth	VMT	

 
 
Although the number of the trips generated by the oil and gas industry in the three scenarios is relatively small 
in comparison to the existing traffic and the anticipated background growth, the much greater transportation 
impact associated with industry is due to the weight of the vehicles. The load impact of oil and gas trucks can be 
in the range of 5,000 – 30,000 times greater than that of a passenger car. Due to the high impact of heavy 
vehicles on the roads, Equivalent Single Axle Loads (ESALs) are essential in calculating potential improvements 
needed and the costs associated with those improvements, as described in the following section. 
 

Improvement	Needs	and	Costs	
The improvements and associated costs represent the additional costs or funding needs attributable to growth 
in oil and gas traffic. They do not include baseline maintenance and/or improvement costs incurred by the 
County prior to substantial growth of oil and gas traffic.  
 
Oil and gas traffic was distributed to the County’s network of roads, and an ESAL was applied to the associated 
traffic. The ESALs were determined at 5‐year increments starting at 2015 and extending to 2030. Road 
improvements and costs were then defined for the paved and unpaved roads impacted by oil and gas traffic 
based on the high, medium, and low development scenarios. The study team worked closely with Douglas 
County staff to establish a methodology for estimating improvements (and the associated costs) that is 
consistent with the County’s current maintenance and reconstruction procedures. 
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 For unpaved roads, the improvements needed to offset the impacts of oil and gas trucks include more 
frequent dust suppressant application, grading, graveling, and paving where the truck volume is 
expected to exceed 100 vehicles per day.  

 For asphalt roads, increased truck traffic from the oil and gas industry will primarily result in the need 
for more frequent, and thicker, overlays.  

 On concrete roadway segments, oil and gas traffic will decrease the overall pavement service life, 
resulting in the need for reconstruction sooner than would be expected under current uses. The 
improvement costs for concrete roadway are based on the incremental reconstruction costs that result 
from decreased service life.  

The estimated annual improvement costs by development scenario are presented in Table ES‐1. The design year 
values represent the incremental improvement costs required to offset the impacts specifically associated with 
oil and gas vehicles in each of the high, medium, and low scenarios. The total incremental improvement costs 
for the time period 2015 through 2030 have been calculated by interpolating the improvement costs for the 
interim years (e.g., 2016, 2017, 2018, 2019, etc.).  
 
Table	ES‐1.	 Estimated	Annual	Improvement	Costs	by	Development	Scenario	

Design Year  Low  Medium  High 

2015  $170,100  $861,800  $2,921,900 

2020  $926,000  $4,682,500  $9,507,600 

2025  $950,900  $6,670,500  $9,808,600 

2030  $1,314,300  $5,508,400  $10,184,300 

Total (2015‐2030)  $13,837,700  $75,875,600  $135,899,600 

 
On average, the County currently has about $40 million in revenue available for transportation capital projects, 
operations and maintenance each year.1 Assuming a continuation of average funding, this equates to an 
estimated $640 million over the 16 year time period from 2015 through 2030. The estimated incremental 
improvement costs associated with the oil and gas industry over the same time period in the low, medium, and 
high scenarios represent a 2%, 12%, and 21% increase, respectively, over current Road and Bridge funding levels.  
 

County	Oil	and	Gas	Revenue	Projections	
Property tax and severance tax are the major revenue sources that will increase as oil and gas wells are drilled 
and begin to produce. These tax revenues are designed to offset the additional county expense incurred to 
provide infrastructure and services to the industry. The following provides a general discussion of the factors 
that influence resource‐based property and severance tax followed by a detailed description of each revenue 
source. 
 
Perhaps the greatest factor that influences the amount of property and severance tax collected each year is the 
market value of oil and gas. Property is assessed and severance tax is imposed on the value of resource 
produced at each well. There are many factors that influence the value of oil and gas, including international 

                                                            
1 The $40 million figure represents an annual average that is net of transportation funds transferred annually to 
municipalities. The figure was obtained through discussions with Douglas County finance staff. 
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supply, world demand, geo‐political issues and natural disasters. The amount of resource related revenue 
Douglas County receives will ultimately be dependent on the value of resource recovered. 
 
The study team conducted a fiscal analysis to estimate potential revenues associated with the high, medium and 
low development scenarios. Table ES‐2 combines projected property tax and severance tax revenue to calculate 
total revenue. It shows annual severance tax and property tax revenue collected by Douglas County. 
 
Under the low scenario, oil and gas development will produce an additional $4.8 million in property and 
severance tax revenue over 15 years. Douglas County will collect about $22.4 million in the medium scenario 
over 15 years in the medium scenario. Under the high scenario, Douglas County will collect about $57.5 million 
in property tax and severance revenue over 15 years. 
 
Table	ES‐2.	 Douglas	County	Well	Scenarios	and	Projected	Total	Tax	Revenue	(2015‐2030)	

  Low  Medium  High 

Severance Tax Revenue  $890,000  $3,325,000  $8,214,000 

Road & Bridge Property Tax  $891,000  $4,330,000  $11,228,000 

Other Property Tax  $3,028,000  $14,711,000  $38,070,000 

Total Revenue  $4,809,000  $22,366,000  $57,510,000 

Source:  BBC Research & Consulting. 

 

Capital	Needs	and	Revenue	
There are three important factors that should be considered in determining the likelihood that the Douglas 
County oil and gas industry will generate sufficient new tax revenue to cover industry associated road 
improvement expenses. These factors are; revenue time lags; compounding revenue growth; and field 
productivity, which are discussed below. 
 

Revenue	Time	Lag 
The development of oil and gas has the potential to require substantial front‐end, capital investment in order to 
maintain, expand and improve affected road infrastructure. Generally, road systems need to be improved or 
expanded in advance of, or at least concurrent with, drilling activity.  Road costs associated with oil and gas 
drilling occur largely in the early well development period. The tax revenues stemming from oil and gas 
associated property and severance tax will lag initial drilling by 1‐3 years. 
 
Simply stated, the energy industry and the residents of Douglas County need functioning and accommodating 
road infrastructure in order to drill and complete wells and support baseline traffic requirements, but revenue 
sources (property taxes and severance taxes) occur only after drilling and production is complete. Figure ES‐7 
below shows a graphical depiction of the revenue lag issue.  
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Figure	ES‐7.	 Revenue	Lag	Issue	

 
 

Compounding	Revenue	Growth	
It should be noted that in a successful field, over time, the number of ongoing productive wells will outstrip the 
number of annual new wells and thus the problems of revenue time lag will diminish and, assuming prices and 
production remain high, annual energy related revenues will grow far faster than new road improvement costs. 
The critical factor here is simply the ratio of productive wells to new annual drilling. Although the pace of drilling 
is unknown, most counties have found that oil and gas tax revenues catch up and exceed associated costs. 
 

Well	Success	and	Productivity	
A third factor to consider in determining appropriate tax policy is the impact of well success rates and well 
productivity on local tax revenue. The modeling presented here assumes a 70 percent well success rate.  Non‐
productive wells produce road costs associated with drilling, but very little of the property and severance tax 
revenue. Similarly highly productive wells are also highly productive for tax revenue, while road costs will remain 
fairly stable on per well basis, regardless of well productivity. 
 
In essence, the county is sharing the risk and reward of well success with the field developers. 
 

Other	Potential	Revenue	Sources	
The heavy truck traffic associated with oil and gas development will place new demands for road infrastructure 
investment in Douglas County. Truck traffic could potentially increase on many county roads that are not 
presently designed to accommodate the weight and volume of traffic if substantial resource deposits are 
discovered in Douglas County. Oil and gas activity also may generate substantial revenue for Douglas County 
through property and severance tax. 
 
Given present local property tax rates and state severance tax redistribution practices, the study team projects a 
transportation funding gap over the 15 year study timeframe, as depicted on Figure ES‐8. 
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Figure	ES‐8.	 Estimated	Transportation	Infrastructure	Funding	Gap,	Douglas	County,	2015	‐	20302	 	

 
 
The estimated funding gap for each of the three development scenarios can be summarized as follows: 

 Low Scenario: Funding gap ranges from $150,000 to $770,000 per year, with an average funding gap of 
$570,000 per year 

 Medium Scenario: Funding gap ranges from $850,000 to $4.7 million per year, with an average funding 
gap of $3.4 million per year. 

 High Scenario: Funding gap ranges from $1.1 million to $8.1 million per year, with an average funding 
gap of $4.9 million per year. 

 
The funding gap shown in Figure ES‐8 is largely the product of the revenue lag issue shown on Figure ES‐7. 
Annual oil and gas net revenues are dependent on the ratio of producing wells to new wells drilled each year. 
Annual revenues will likely eventually exceed annual transportation costs, particularly if the number of new 
wells being drilled tapers. 
 
   

                                                            
2 The revenue figures in Figure ES‐8 include all severance tax revenue and property tax revenue. In practice about three‐
quarters of property tax revenue is allocated to the general fund, social services fund and developmental disabilities fund. 
The property tax funds currently allocated toward the road and bridge fund account for about one‐quarter of the property 
tax funds shown in Figure ES‐8.There may be other funding priorities in the County aside from transportation needs. 
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Options for Douglas County officials to consider offsetting the projected transportation funding shortfall include: 

 Public improvement district(s); 

 Impact fees; 

 Direct contributions; and 

 Property tax reallocation. 

Each option has its advantages and disadvantages (as described in Chapter VII), and the County should 
potentially consider using several of the above options together. 
 
Over the course of this project, the study team had many conversations with industry and local government 
officials regarding industry transportation impacts in active resource development areas. Both industry and local 
government officials indicated that establishing a regular forum or working group for industry and local 
government officials to discuss community concerns has proven beneficial to both parties. There are regular 
working group meetings between industry and county officials in many active oil and gas areas, including 
Garfield, Weld and Rio Blanco Counties. Douglas County officials should engage the industry before widespread 
development occurs to develop an ongoing dialogue regarding industry road impacts and potential mitigation 
strategies. These working groups are crucial to the success of securing funding through any of the above 
recommended funding strategies. Interviews with county officials also indicated that ongoing monitoring of 
county roads has helped in assessing the impact of oil and gas development on the transportation system. A 
regular road condition monitoring system will allow the County to assess and appropriately address road 
degradation related to potential heavy oil and gas traffic. 
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EXHIBIT  D 

 

 

COUNTY PUBLIC WEBSITE FOR INFORMATION ON OIL AND 

GAS 



 
OIL AND GAS INFORMATION PAGE:  
http://www/bouldercounty.org/dept/landuse/pages/oilgas/aspx  
 
TABS:  
Oil and Gas Information: access to County Commissioner March 1st 2012 hearing packet and staff 

materials; press releases, other links  

Documents and Links: access to public comment materials, staff presentation materials, Colorado Oil 
and Gas Conservation Commission and EPA information sites  

Land Use Contacts: address, phone numbers, E-Mail, E-Mail updates subscription link  
 

 
 

http://www/bouldercounty.org/dept/landuse/pages/oilgas/aspx



