Article 4-1300: Expanded TDR Program Land Use Code Excerpt

Article 4-1300

METVA ¢ AN Lo TSN 2

Expanded TDR Program Code Excerpt

4-1300 Expanded TDR Program and Structure Size Thresholds for Single Family
Uses

A. Introduction and Purposes

1. This Section 4-1300 establishes a structure size threshold for single family residences, above which additional
Development Credits must be obtained to offset the impacts of larger scale homes, and below which
Development Credits can be severed to preserve a supply of smaller scale homes. These regulations also
provide for the transfer of Development Credits to maintain rural character through the preservation of vacant
land.

2. These regulations are adopted to implement the goals and policies in the Sustainability Element of the Boulder
County Comprehensive Plan. Those goals and policies include:

a. Preserving the rural character of unincorporated Boulder County, especially those areas with particular
historic or contextual character;

b. Promoting more sustainable development through incentives, education and regulation;

c. Allowing for the impacts of larger scale home development to be offset through the preservation of vacant
land and smaller scale residential development elsewhere in the County;

d. Providing flexibility for property owners to build and keep smaller scale homes which will help provide a
diversity of housing stock in unincorporated Boulder County; and

e. Promoting and preserving vacant land by creating incentives for property owners to leave land
undeveloped.

4-1301 Division of the County into Geographic Areas

A. For purposes of this Article 4-1300, unincorporated Boulder County is divided into the following two geographic
areas:
1. Mountain Area - The Mountain Area includes the mountainous areas of the County as defined in the Land Use
Code Section 18-178A (the area west of CO 93 from its intersection with the south county line to the City of
Boulder, west of the City of Boulder city limits, west of US 36 from the City of Boulder to CO 66, and west of the
St. Vrain Supply Canal from CO 66 to its intersection with the north county line).

2. Plains Area - The Plains Area includes all areas of the County that are not included in the Mountain Area.
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4-1302 Single Family Residential Size Threshold

A.

The Size Threshold is the measure of single family residential floor area that is allowed on a legal building lot
without having to purchase Development Credits, as further provided below. Building lots with residential floor
area at a specified level less than the Size Threshold may sell Development Credits, as further provided below.

1. Size Threshold to be applied county-wide
a. Total residential floor area, as defined in Article 18-189D, equal to 6,000 square feet.
b. This total floor areaincludes all residential floor area as defined in Article 18-189D.
Structures exempt from the Size Threshold are manufactured homes located in a zoned Manufactured Home Park;

nonresidential structures including agricultural accessory structures such as barns and loafing sheds; and
Agricultural, Family Care and Historic Accessory Dwelling Units that are approved though a special review process.

4-1303 Conveyance and Severance of Development Credits

A.

Development Credits may be conveyed either in a private market transaction or through the County Clearinghouse
(see Section 4-1305, below).

1. For Development Credits conveyed through private market transactions, the parties must obtain Development
Credit Certificates from the County Clearinghouse in advance of conveyance.

a. Adequate documentation of private transactions, such as purchase agreements or bills of sale, must be
submitted to the County Clearinghouse within five business days after the closing of the transaction, for
registration purposes.

b. The County Clearinghouse may request information as necessary to provide adequate evidence of the
private transaction.

2. Boulder County may sell or donate Development Credits to the County Clearinghouse from properties
purchased by the Boulder County Parks and Open Space Department under the rules and policies governing
the operation of the Clearinghouse, contained in Section 4-1305, below, and the purchase of properties by the
Parks and Open Space Department.

Severance of Development Credits from Vacant Building Lots Which Are To Remain Vacant

1. Development Credits may be severed from a vacant building lot, provided that the lot meets the following
requirements and any future development potential removed from the lot as specified below:

a. InthePlains Area
(i)  Thelot must be a building lot.

(ii) The lot must meet the definition of "vacant building lot" under Article 18 of this Code. Building lots
which are not vacant under this definition may be rendered vacant, provided that all necessary
structures and improvements are removed from the lot and all necessary land restoration
accomplished to the satisfaction of the Director pursuant to all applicable Land Use Code review and
building permit requirements (including historic review if necessary), prior to the issuance and
transfer of any Development Credits.

(iii) The lot must not be required to remain vacant by a conservation easement or other instrument
recorded outside the scope of this Article 4-1300.

(iv) The lot must have legal access.

(v) The property owner may offer to grant a conservation easement, or other preservation instrument,
on the lot to either the County or another land preservation entity approved by the County, keeping
the lot vacant in perpetuity. If such offer is accepted, the property owner retains fee title to the lot and
will receive ten Development Credits, which may then be held by the property owner or sold to either
the County Clearinghouse or on the private market.

(vi) The property owner may offer to convey the lot in fee to either the County or another land
preservation entity approved by the County. If such offer is accepted, the property owner will receive
as compensation twelve Development Credits, which may then be held by the property owner or
sold to either the County Clearinghouse or on the private market.
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b. Inthe Mountain Area
(i)  Thelot must be a building lot.

(ii) Thelot must meet the definition of “vacant building lot” under Article 18 of this Code. Building lots
which are not vacant under this definition may be rendered vacant, provided that all necessary
structures and improvements are removed from the lot and all necessary land restoration
accomplished to the satisfaction of the Director pursuant to all applicable Land Use Code review and
building permit requirements (including historic review if necessary), prior to the issuance and
transfer of any Development Credits.

(iii) The lot must not be required to remain vacant by a conservation easement or other instrument
recorded outside the scope of this Article 4-1300.

(iv) Thelot must have legal access.

(v) The property owner may offer to grant a conservation easement, or other preservation instrument,
on the lot to either the County or another land preservation entity approved by the County, keeping
the lot vacant in perpetuity. If such offer is accepted, the property owner retains fee title to the lot and
will receive five Development Credits which may then be held by the property owner or sold to either
the County Clearinghouse or on the private market.

(vi) The property owner may offer to sell the lot in fee to either the County or another land preservation
entity approved by the County. If such offer is accepted, the property owner will receive seven
Development Credits, which may then be held by the property owner or sold to either the County
Clearinghouse or on the private market.

C. Severance of Development Credits from Building Lots Where Restricted Residential Floor Area Is To Be Allowed

1. Development Credits may be severed from a building lot, whether or not the lot is a vacant building lot as
defined in Article 18 of this Code, provided that the lot meets the following requirements and single-family
residential floor area on the lot is limited as specified below:

a. Thelot mustbe a building lot.

b. Ifthelotis nota vacant building lot, it must contain only legal single-family residential floor area and
accessory structures (though other forms of existing floor area may be removed from the lot provided all
such removal and any necessary land restoration is accomplished to the satisfaction of the Director
pursuant to all applicable Land Use Code review and building permit requirements (including historic
review if necessary), prior to the issuance and transfer of any Development Credits).

c. Thelot must not already be restricted to 2,000 square feet or less of single-family residential floor area
through a conservation easement or other recorded instrument (although such lots can sever
Development Credits as perpetually vacant lots if they follow the requirements of Subsection 4-1303.B.
above).

d. Thelot must not already be firmly (vs. presumptively) restricted to 2,000 square feet or less of single-family
residential floor area through a County land use approval (although such lots can sever Development
Credits as perpetually vacant lots if they follow the requirements of Subsection 4-1303.B., above).

e. Thelot must have legal access.

f. The property owner must restrict single-family residential floor area on the eligible lot to the amount of
residential floor area specified below, and if so done will receive the following Development Credits:
(i) Fordevelopment restricted to 2,000 square feet of residential floor area, the owner may receive two
Development Credits.
(ii) Fordevelopment restricted to 1,500 square feet of residential floor area, the owner may receive three
Development Credits.

(iii) For development restricted to 1,000 square feet of residential floor area, the owner may receive four
Development Credits.

2. Theowners of eligible lots shall receive the authorized number of Development Credits upon the granting of a
restrictive covenant or other county approved preservation instrument to assure that the restriction imposed
on the size of future development will run with the property in perpetuity.

3. Adeveloped lot, whose owner restricts the size of development on that property under this Section, may
develop or redevelop to the maximum size included in that deed restriction.
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D. Additional "Bonus" Development Credits may be awarded for eligible building lots under Subsections 4-1303.B. and
C. above, subject to the provisions of this subsection.

1.

Lots owned or under contract for purchase by Boulder County on the effective date of these regulations, or
being purchased by the Boulder County Parks and Open Space without property owner participation in this
Article 4-1300, are not eligible for Bonus Development Credits.

Bonus Development Credits may be awarded to a particular lot based on a site-specific assessment of the
parcel by the applicable County Department.

a. The availability of Bonus Development Credits will be based on the number and extent of significant
conservation values or significance of the floodway mitigation which the Parks and Open Space
Department, Land Use Department, or Transportation Department in its sole discretion finds associated
with the specific building lot.

Such review will be undertaken upon request of the building lot owner.

The award of Bonus Development Credits is limited to a maximum of five Development Credits per
building lot.

(i)  Significant conservation values or floodway mitigation based on which the County Parks and Open
Space, Land Use, or Transportation Department may award Bonus Development Credits include:

(A) Preservation of Resources — The lot(s) contains natural, cultural or ecological resources as outlined
in the Boulder County Comprehensive Plan that would be preserved thorough a restriction on
development on the lot. These resources include, but are not limited to, mapped environmental
conservation areas, natural landmarks, natural areas, significant natural communities, rare plant
areas, critical wildlife areas, significant riparian corridors, open roadside corridors or significant
agricultural lands of national importance, significant wetlands, and historic or archaeological
resources.

(B) Agricultural Water Rights — The lot(s) have agricultural water for irrigation tied to the land to be
preserved.

(C) Urban Shaping - The lot(s) helps to create significant buffer zones between communities or
between residential and nonresidential uses, including, but not limited to, rural preservation
areas specified in County intergovernmental comprehensive planning agreements with
municipalities.

(D) Other Open Space Benefits — The lot(s) offers desired linkages to trails or other open space
properties, provides desired access to public lakes, streams or other usable open space
properties, or eliminates private property enclaves.

(E) Preservation of Historic Resources — The lot(s) have historically landmarked structures that would
be preserved.

(F) Floodway mitigation — Development within the mapped floodway will be removed from the
lot(s).

E. Limitations on the Use of Development Credits on Preserved Lots

1.

Once a property owner has severed the Development Credits from a vacant lot under Section 4-1303.B, above,
Development Credits may not be repurchased to allow development on that lot.

a. Restricted lots from which Development Credits have been severed may be combined with adjacent
parcels that are or may be developed, provided the combination is approved through any applicable land
use process and provided the restrictions remain in place and the portion of the lot which is restricted is
not available for development.

Once a property owner has severed Development Credits from a lot where development has been restricted
under Section 4-1303.C,, above, the preservation instrument restricting development on that lot may be
amended to allow the purchase and use of Development Credits to increase the floor area allowed on that lot
up to a maximum of 2,000 square feet.

a. Priorto theissuance of a building permit for the allowed increase in floor area, the owner must execute
and record an amended preservation instrument approved by the Clearinghouse to memorialize the new
restricted floor area.

b. The property owner shall submit the required Development Credit Certificates along with building permit
application for construction of the additional square footage.
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4-1304 Acquisition and Use of Development Credits for Construction of
Residential Floor Area

A. Requirement for Acquisition of Development Credits - For residential floor area approved through the Site Plan
Review process or other applicable County review process, which exceeds the Size Threshold in Section 4-1302,
above, Development Credits must be acquired prior to the issuance of a building permit for the approved
development.

B. Development Credits must be obtained for development of floor area greater than the Size Thresholds in Section
4-1302 according to the following table. This table shall be applied cumulatively to residential floor area subject to this
Article 4-1300 (i.e,, development in phases shall require the same number of Development Credits as a single
combined application). Fractional Development Credits will not be recognized, nor can they be banked for future use.

Total Credits
Number Total Additional Square for Additional
of square feet Number of Credits Footage Square Footage
15t 500 1 500 1
2nd 500 1 1000 2
3rd 500 2 1500 4
4th 500 2 2000 6
5th 500 3 2500 9
Each additional 3
500 square feet

C. Process for the Acquisition of Development Credits

1.

In the case of either a private transaction or purchase from the Clearinghouse, the Clearinghouse shall issue the
appropriate Development Credit certificates. Certificates may be acquired in a private transaction at any time,
and applicants purchasing Credits prior to a site plan review approval do so at their own risk. Certificates may
not be acquired from the Clearinghouse for development exceeding the applicable size threshold until the
development has received final County Site Plan Review approval.

Any building permit application for a single family residential structure greater than the applicable Size
Threshold shall not be considered complete without the submission of the necessary Development Credit
certificates and completion of any required land use process.

D. Relationship between Size Thresholds Existing Single Family Residential Structures

1.

Single family residential structures existing on the effective date of these regulations (August 8, 2008) are not
subject to the Size Threshold requirement in this Article 4-1300; however, any addition of residential floor area
to an existing structure which increases the total residential floor area to a size greater than the specified size
threshold, will be subject to a requirement to purchase Development Credits to offset the portion of that
additional new residential floor area above the threshold. Demolition and rebuilding of any existing residential
structure or any portions thereof will not be counted toward the Size Threshold.

4-1305 Boulder County Development Credits Clearinghouse
A. ShortTitle

1.

The Boulder County Development Credits Clearinghouse (also referred to as the "Clearinghouse") shall be
established to assist in the administration of this Article 4-1300.

B. Duties and Responsibilities

1.

Purchase and Sale of Development Credits — The Clearinghouse will have the ability to purchase Development
Credits from willing sellers, and to sell Credits to willing buyers needing additional floor area for their single
family residential development.

Registration of the Development Credits — The Clearinghouse will maintain a registration of the Development
Credits available for purchase either through private market transactions or through the Clearinghouse, and of
Development Credits that have been purchased and sold.

Issuance of Development Credit Certificates — The Clearinghouse shall be responsible for the issuance of
Development Credit Certificates to be used in both private and Clearinghouse transactions to convey or
acquire Development Credits.

Recordation — The Clearinghouse shall oversee the recordation of the necessary approved documents to
assure that development size limitations and vacant land preservation encumbrances on specific lots
associated with the transfer of Development Credits are maintained as required in this Article 4-1300.
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4-1306 Application of Article 4-1300

A. The following development shall be exempt from compliance with the Size Threshold outlined in Section 4-1302 to
the extent noted below:

1.

The specific development recognized in any land use approval granted prior to the effective date of these
regulations, which on the effective date of these Regulations, is within the statutory vesting period granted
under Section 3-207 of the Land Use Code (codifying Part 1 of Article 68, Title 24, C.R.S.). The applicable
statutory vesting period is specified in the Commissioners' resolution approving the subject development.
Once the statutory vesting period for these developments expires, an additional three years shall be added to
that original vesting period before the development will be subject to these regulations. After this vesting
period expires, any development covered by this Subsection A.1., which is also an approved PUD subdivision,
shall be exempted from the Size Thresholds on the same basis as Transfer of Development Rights PUD
subdivisions (i.e., up to a total residential floor area of 9,000 square feet per lot - see Subsection A.4., below).

The specific development for which a complete application for a County building permit has been submitted
prior to the effective date of these regulations. If any building permit issued under this subsection expires or is
not lawfully pursued, the development becomes subject to these regulations.

The specific development approved as a site plan review under Article 4-800 of this Code (whether approved
solely as a site plan review request, or as a site plan review request combined with another form of land use
review), pursuant to a complete application submitted on or before September 7, 2007. This exemption lasts
for the three-year period specified in Section 4-810.A., after which the site plan review approval expires and the
development becomes subject to these regulations.

Development in a Transfer of Development Rights Planned Unit Development Subdivision receiving site
approved and recorded under Article 6-700 of this Code will be exempted from the Size Threshold up to a total
residential floor area of 9,000 square feet per lot. Residential floor area greater than 9,000 square feet per lot will
be subject to the requirement to purchase additional Development Credits for the floor area greater than 9,000
square feet.

Development in a Noncontiguous Nonurban Planned Unit Development Subdivision receiving area approved
and recorded under Article 6-500 of this Code will be exempted from the Size Threshold up to a total residential
floor area of 9,000 square feet per lot. Residential floor area greater than 9,000 square feet per lot will be subject
to the requirement to purchase additional Development Credits for the floor area greater than 9,000 square
feet.

The specific development recognized in a Commissioners' authorization for a firm, numerical house size to be
built as stated in a land use approval granted pursuant to a complete application submitted on or before
September 7, 2007, and for which a recorded conservation easement was required or agreed to as part of the
approval. This exemption does not apply, however, where the conservation easement was anticipated or
required under the general land use regulations governing the development, such as PUD, NUPUD, NCNUPUD,
and TDR sending site regulations. This exemption also does not apply where the house size allowance in the
subject approval is stated presumptively (as opposed to authorizing a definite size), or where the size
allowance applies to multiple structures (making it difficult to determine the particular size authorized for the
residence itself).

The restoration of a structure under Section 4-802.B.3, where a structure has been damaged or destroyed by
causes outside the control of the property owner or agent.

B. For purposes of interpreting the exemptions contained in Section A, above, the following additional provisions

shall govern:

1. The effective date of these regulations shall be the effective date of August 8, 2008 stated in the
Commissioners' resolution (Resolution 2008-72) approving the regulations.

2. Approvals granted prior to the effective date of these regulations shall be approvals that have a final
Commissioners' vote of approval before the regulations' effective date.

3. Arequirement for a complete application to be filed, means a complete application as determined by the
Director with reference to this Code's or the Building Code's submittal requirements for the application in
question.

4. The reference to an exemption applying to the "specific development" in a submitted or approved application

means the exact development in the submitted or approved application, with only minor modifications being
allowed in the discretion of the Land Use Director.

C. TheLand Use Director is empowered to make interpretations regarding the application of the exemptions stated in
Section A., above, to specific development. In making interpretations, the Land Use Director shall consider the
purposes of the regulations in this section, as well as the principles of interpretation and rules of construction
contained in Article 1 of this Code. Any aggrieved party may appeal the Director's final interpretation under this
Section to the Board of County Commissioners, provided that any such appeal shall be in writing, and shall be filed
with the Land Use Director no later than 30 days following the date of the Director's final interpretation.
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4-1307 Review and Amendment of These Regulations

A. The Board of County Commissioners will undertake a review of this Article 4-1300, including the Size Threshold and

the operation of the Clearinghouse, six months after the effective date of these regulations. This review was
conducted on March 3, 2009.

B. The Board may establish a regular time interval for continued review of this program.
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