From: elyse cadogan

To: Boulder County Board of Commissioners
Subject: Calling for a Moratorium on New Oil and Gas Wells in Erie, CO
Date: Tuesday, March 06, 2012 12:20:50 AM

Dear Commissioner Domenico,

As a resident of Erie, I am very concerned with the abundance of oil and gas drilling
and fracking in our community/backyards. I am writing to request your assistance on
placing an immediate moratorium on further drilling in Erie, Colorado on this 5th day
of March, 2012. I am very concerned about the potential negative impacts to surface
water, ground water, our air quality, our health and environment. | feel that further
research including a community impact study must be done and the EPA's report
released before we continue this potentially harmful practice. | have a background in
Environmental Biology/Ecology and am currently pursuing my MBA at the University
of Colorado at Denver. | have lived in Erie for 2.5 years and up until now, | had
been a big proponent of encouraging our friends and community to move to Erie for
a great quality of life.

Thank you for your time and for your leadership in helping to make our community
a healthy place to live by placing a moratorium on further drilling in our community
until we more fully understand potential negative impacts to our health and
community. Thank you for doing the right thing to help make Erie a place we can be
proud to call home. | would appreciate a written response to know that my concerns
are being heard and any information on what you can do as a County Commissioner.

Sincerely,

Elyse Cadogan

MBA Candidate

153 McGregor Circle

Erie, CO 80516
elyse.cadogan@gmail.com


mailto:elyse.cadogan@gmail.com
mailto:commissioners@bouldercounty.org
mailto:elyse.cadogan@gmail.com

From: Jen Palazzolo

To: Boulder County Board of Commissioners
Subject: Erie Rising
Date: Monday, March 05, 2012 4:48:25 PM

Dear Commissioners,

I want to thank you for allowing me to testify before you on Thursday. The issue of
fracking is such a crucial one and | commend each of you for being proactive for
Boulder County. Erie is on the reactive side and protecting the people and the
environment is much harder once it has begun in such a large capacity.

I wanted to personally invite you and your staff to attend the final event for
Empowering Erie. We have our expert panel returning to answer Q&A from
everyone. This time is devoted to the people having their questions and concerns
addressed. | hope that you can join us to listen as well as have your own questions
answered.

Please feel free to call or email if you have any questions.

Thanks,
Jennifer Palazzolo


mailto:rxmonkey@rxmonkey.com
mailto:commissioners@bouldercounty.org

Erie Rising™ is proud to present

EMPOWERING ERIE
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Please join us for our FINAL EVENT

Our experts return to answer YOUR questions

THURSDAY, MAR 8, 2012
EXPERT PAMEL DISCUSSION WITH
WES WILSON, retired EPA
SHANE DAVIS, Chair, Sierra Club PCG
PHIL DOE of Be the Change
SONYA LUNDER of Environmental Working Group

Town Hall Forum - Visit erierising.com to sign up for questions

Thursday, March 8 at 6:30pm

Erie Community Center
450 Powers St. « Erie, Colorado

For details and more information, visit erierising.cum
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Jennifer Palazzolo, RPh.
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From: George Hartman 111

To: Boulder County Board of Commissioners
Subject: Ban Fracking Now
Date: Monday, March 05, 2012 12:15:19 PM

Dear Boulder County Commissioners,

I commend you for taking the right step forward and passing a six-month moratorium on hydraulic
fracturing (fracking) in Boulder County. However, | urge you to use this time to move forward with a
full fracking ban.

Fracking can contaminate our drinking water and harm our communities. Furthermore, the proposals to
allow Boulder County open space to be fracked are inappropriate on land purchased with taxpayer
funds to be preserved for public recreation and the environment.

As your constituent, | urge you to impose a moratorium on fracking in Boulder County, so that you can
investigate all options to place a permanent ban on fracking.

George Hartman 111
2514 Evans Ave
Louisville, CO 80027


mailto:rxgh3@yahoo.com
mailto:commissioners@bouldercounty.org

From: paul shankman

To: Boulder County Board of Commissioners
Subject: Ban Fracking Now
Date: Saturday, March 03, 2012 4:12:57 PM

Dear Boulder County Commissioners,

I commend you for taking the right step forward and passing a six-month moratorium on hydraulic
fracturing (fracking) in Boulder County. However, | urge you to use this time to move forward with a
full fracking ban.

Fracking can contaminate our drinking water and harm our communities. Furthermore, the proposals to
allow Boulder County open space to be fracked are inappropriate on land purchased with taxpayer
funds to be preserved for public recreation and the environment.

As your constituent, | urge you to impose a moratorium on fracking in Boulder County, so that you can
investigate all options to place a permanent ban on fracking.

paul shankman
704 pleasant
Boulder, CO 80302


mailto:paul.shankman@gmail.com
mailto:commissioners@bouldercounty.org

From: Christel Markevich

To: Boulder County Board of Commissioners
Subject: Spam: fracking

Date: Friday, March 02, 2012 4:58:00 PM

Hi,

I am Anyll and | am 8 years old.

Fracking is a big mistake. You and me, the society, the citizens are the ones that
have the power to stop it. How can we stop it?

Well, we need to stop our need for gas. We are pulling both ways. We are signing
petitions asking to stop fracking. But we need and buy the gas for our daily life.
The fracking companies won't stop if we don't stop asking for gas.

How can we get out of this?

We have to develop solar panels. Why not to put solar panels on the public land
instead of allowing fracking on the public land.

Thank you for reading me.
Anyll


mailto:christelmarkevich@gmail.com
mailto:commissioners@bouldercounty.org

From: karey@boulder.net

To: Boulder County Board of Commissioners

Subject: The (revolutionary!)Gas Producer"s testimony supporting a CCA-like program
Date: Friday, March 02, 2012 11:37:59 AM

Attachments: Weinstein Testimony COGP Feb 23 2012 FINAL[1].pdf

Dear Commissioners---

Re: natural gas/fracking: for your reference, | thought I'd send you a copy of
the Robert Weinstein testimony (which | mentrioned last night) filed on Febuary
23rd with regard to PUC Docket 11A-833E (the new WindSource proposal by Xcel).

What the Colorado Gas Producers -- EnCana and Noble Gas-- are suggesting is
nothing short of ASTONISHING. I hope you will take time to read carefully, and
in particular, their support of a "community energy" program in the attached

pdf

document. This sort of a Community-Choice-Aggragation-like program within Xcel
would be a dream come true for many of us, | believe.

All the more reason that we need to better understand whether natural gas can
truly be that "bridge"” fuel. Also please read an excerpted comment to the PUC
about how a "loading order" might help foster cleaner practices for both the
coal and gas industries, through competition:

If such a new program is developed/suggested by Xcel, it would seem important if
not utterly necessary to incorporate a "loading-order" feature (where cleanest,
most efficient generation sources are prioritized), much as California has for
its regulated utilities. 1 am not aware of a strong directive for this in
Colorado's rulings, currently. That way, not only could DSM and renewable
generation be given top priority, but further, if the full natural

gas-generation production cycle (as well as its integration with renewables) is
found to be more carbon-intensive/climate-impactful than coal generation
(including integration), adjustments could be made to create a

"balance" of fossil fuel generation-types. This would also give incentive for
both the coal and gas industries to function as cleanly as possible.

Thanks so much for your consideration. Please keep up your careful concern on
this issue.

Karey Christ-Janer (Boulder landlord)
130 E. Turner Ave.

Berthoud, Co 80513

303-810-0069


mailto:karey@boulder.net
mailto:commissioners@bouldercounty.org

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO
DOCKET NO. 11A-833E

IN THE MATTER OF THE APPLICATION OF PUBLIC SERVICE COMPANY OF
COLORADO FOR APPROVAL OF REVISIONS TO ITS WINDSOURCE PROGRAM

ANSWER TESTIMONY OF ROBERT H. WEINSTEIN
ON BEHALF OF

NOBLE ENERGY, INC. AND ENCANA OIL AND GAS (USA), COLLECTIVELY
COLORADO GAS PRODUCERS

FEBRUARY 23, 2012
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I.  IDENTIFICATION OF WITNESS

PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.
My name is Robert Weinstein. My business address is 17011 Lincoln Avenue, #367,

Parker, Colorado, 80134.

PLEASE GIVE A BRIEF DESCRIPTION OF YOUR EDUCATIONAL
BACKGROUND AND PROFESSIONAL EXPERIENCE.

| received a Bachelor of Science Degree in Business Administration from the University
of Colorado in 1985. In June 1990, | earned a Juris Doctorate from the University Of
Denver College Of Law. In 1998, I joined U S WEST, which became Qwest, as a Senior
Business Analyst and Contract Consultant. In 2001, I left Qwest to work as a consultant.
| returned to Qwest as a Staff Advocate in July 2003, preparing and testifying on
regulatory and public policy issues on Qwest’s behalf until May 2011. | am currently
consulting for several companies on a variety of policy and regulatory issues. Complete

documentation of my education and professional experience is attached as Exhibit A.

HAVE YOU PREVIOUSLY TESTIFIED BEFORE THIS COMMISSION?

Yes, | have testified in several cases before the Colorado Commission. Most recently, |
testified before the Commission in Black Hills’ Clean Air Clean Jobs Act proceeding,
11A-226E. |1 have also submitted testimony in Wyoming, Utah, New Mexico,

Minnesota, Washington and Arizona.
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II. DIRECT TESTIMONY

WHAT IS THE PURPOSE OF YOUR DIRECT TESTIMONY?
The purpose of my testimony is to urge approval of the application, but with two additional

important requirements that would strengthen and improve the Windsource proposal, and
to address the reasons the Commission should adopt those requirements in approving the
plan submitted by Public Service Company of Colorado (PSCo). | am testifying on behalf
of Noble Energy, Inc. and EnCana Oil and Gas (USA), collectively known as the
“Colorado Gas Producers.” The Commission should approve the PSCo plan, with the
qualifications that there be a specific thermal backup resource identified with the
Windsource generation and that the Commission allow community aggregation of
customer choice of generation for purchasing of electricity from PSCo, including utilizing

the Windsource generation.

WHAT IS YOUR UNDERSTANDING OF WHY PSCO HAS FILED ITS

APPLICATION IN THIS DOCKET?
PSCo developed its Windsource program after the citizens in Colorado voted to require a

certain percentage of generated power be from renewable resources. Windsource is a
voluntary program that allows customers to purchase PSCo’s renewable energy for their
use. PSCo filed for a change to its Windsource program to dedicate the recently approved

Limon Il wind farm project to the program and to change the terms under which wind
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Docket No. 11A-833E

Testimony of Robert H Weinstein

On Behalf of Colorado Gas Producers
February 23, 2012, Page 3

power is offered to Windsource customersto maximize its success and expand its

availability.

WHAT IS THE RECOMMENDATION OF THE COLORADO GAS PRODUCERS?
The Colorado Gas Producers believe the Commission should approve of PSCo’s request in

this docket with specific conditions. First, that the Commission require PSCo to identify
and obtain approval for a specific thermal backup generating source for each of its
Windsource generating facilities. Second, that the Commission recognize and allow
customers and cities, counties or other governmental associations to be entities entitled to
contract with and purchase power from PSCo for power on behalf of their citizens,
businesses and municipal facilities generated from defined sources, including from the
Windsource program, or to exclude certain thermal generation sources entirely, including

coal.

A. A BACKUP GENERATING FACILITY MUST BE ASSIGNED AND
DEDICATED TO THE WINDSOURCE PROGRAM

IS A BACKUP GENERATING SOURCE A KEY COMPONENT OF THE

WINDSOURCE PROGRAM?
Yes. There are times where the wind is not blowing enough to generate enough power to

meet the current demand, especially in the summer. When wind powered generation dips
below the level needed to meet demand, PSCo needs some type of identified thermal
generation facility immediately ready to go to make up the power needed to meet demand.

A different power source, for example, a gas turbine, needs to be dedicated in whole or in
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Testimony of Robert H Weinstein

On Behalf of Colorado Gas Producers
February 23, 2012, Page 4

part to fill the need when there is not sufficient wind generation. The identified thermal
generation resource must ramp quickly and efficiently to provide the needed power.
Without this backup generating source, failure to meet demand is a real possibility for the

times when the selected generational source cannot generate the needed electricity.

WHAT HAPPENS IF THERE IS NOT A BACKUP GENERATION SOURCE FOR

THE WINDSOURCE FACILITY SPECIFICALLY IDENTIFIED AND ASSIGNED?
Two important factors are implicated — reliability and pricing. Demand must be met. A

source of thermal generation must be available quickly when the wind stops blowing, and
the backup facility needs to be able to start generation in a very short period to ensure
reliability in providing electricity. Facilities with long ramp times are not practical to
ensure reliability. For example, a coal fired generating plant generally takes many hours to
ramp to production, which would not only be inefficient, but too slow to have the desired
effect. A gas turbine on the other hand, has a quick and efficient ramp and can begin
producing the needed generation in a matter of minutes until the Windsource facility is

generating enough power to satisfy demand.

Simply saying that there is adequate generation in the network to satisfy demand raises the
other issue — pricing. Electricity generated by Windsource has a defined rate. Without a
specifically identified thermal resource, it is unclear what kind of charges or costs PSCo
will incur, and pass along to its customers, when the wind does not blow. Backup capacity
is an integral part of Windsource and it is appropriate to have the backup capacity costs
included in the Windsource costs and rates. However, the specific cost of the backup

facility is not possible without the specific unit being identified and dedicated.
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On Behalf of Colorado Gas Producers
February 23, 2012, Page 5

Identifying and dedicating a specific thermal resource prior to need ensures pricing
accuracy and certainty. The Commission should require as part of approval in this docket
that PSCo specify what unit it is assigning for backup generation to Windsource and the
Commission should ensure that it is capable of reliably providing the needed power in a

timely fashion.

WHAT OPTIONS DOES PSCO HAVE FOR THE BACKUP GENERATION?
The backup generation facility will need to ramp generation quickly to meet demand and

provide the required reliability. Because gas fired turbines have fast and efficient start up,
they are the appropriate and cost effective choice, whether self-owned or used by contract
with Independent Power Producers (IPPs). The Company can assign an existing gas fired
turbine to the Windsource program or, if one is not available, contract with an IPP for
generation from one of its generation sources. The key factor is to have a suitable facility
or source identified, approved by the Commission and assigned to the Windsource
program. This will ensure that the Company can meet its customers’ demands with stable

and known pricing.

B. LOCAL COMMUNITIES SHOULD BE ALLOWED TO AGGREGATE
AND CONTRACT WITH UTILITIES FOR ELECTRICAL SERVICE

WHAT ARE YOU ASKING THE COMMISSION TO DO CONCERNING

AGGREGATION?
The Commission should recognize local communities and municipalities as entities that

can contract with PSCo for electricity and in doing so take advantage of the Windsource
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program. A city or county should be allowed to aggregate their residents, businesses and
municipal facilities into one “community” to purchase electricity as a group. This isonly a
fancy name for “wholesaling.” This aggregation provides a local control mechanism
allowing a community to purchase in bulk and increase the amount of renewable energy it
purchases for its residents, businesses and municipal facilities. Aggregation is not a new
concept and six states have approved its use." Further, the Company already wholesales
power to municipal customers in Colorado under contract. This addition simply allows

designation of the source of generation.

ARE ALL CUSTOMERS IN THE COMMUNITY REQUIRED TO BE PART OF

THE AGGREGATED GROUP?
No. This is all about choice. Customers who do not want to participate could opt-out of

the program. The organizing entity would notify and provide each customer the
opportunity to leave the aggregation program and continue to be served by the incumbent
utility. This provides protection and flexibility to the individual members, and avoids any

compromise of the Company’s obligation to serve.

WHY IS IT APPROPRIATE TO CONSIDER THIS ISSUE IN THIS DOCKET?
If the aggregated community can contract with a utility on behalf of its members, the

Commission is allowing not only a bulk purchase, but also flexibility in choosing the
amount of renewable generation purchased, directly affecting the Windsource program.

Windsource has been used for retail and wholesale customers of PSCo, and the aggregated

! Ohio, Massachusetts, California, New Jersey, Rhode Island and Illinois
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community now should be a customer. For example, if Boulder wanted to have 10, 30, 50
or 100% of the power used within its boundary generated by renewable resources, it should
now be able contract with PSCo to achieve that goal. From PSCo’s perspective, it is
simply a customer purchasing power. There is no practical difference of an individual
buying 10 KW for his home and a municipality buying 250 MW for its use. In either case,
the power is generated and sold to the customer, with the customer dictating what source
the energy comes from, and the customer knows its generation source and pays the charge.

PSCo simply supplies and sells the power, whether to an individual, business or city.

ARE MUNICIPALITIES PURCHASING POWER FROM PSCO FOR THEIR

CITIZENS CURRENTLY?
Yes. We are aware of two municipalities in Colorado, Burlington and Center, which

purchase electricity from PSCo and then resell the power to their citizens. Allowing a
municipality to purchase power in bulk and dictate the source of the power has no practical

effect, but would expand choices for customers.

HAS THE COMMISSION ALREADY APPROVED OF THIS TYPE OF SETTING?
Yes. Currently individual customers can choose to join Windsource and have up to 100%

of the energy used come from renewable resources. There is no basis for not allowing
cities or other communities to aggregate and contract for the same thing. If the
Commission has any reservations about implementation or specifics of the program, the
Commission can set a rulemaking docket to for interested parties. However, the

Commission should move forward and approve the aggregate purchasing in this docket.
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Q. ARE THERE ADVANTAGES TO THE COMMISSION ALLOWING
AGGREGATION?

A. Yes. With aggregation, Windsource will become a more successful program, growing

faster and providing optimum use of the renewable resources while providing everybody a
chance to pick the generation source. Not only is the program more successful, growing
Windsource by this method supports:

Energy sources that take advantage of abundant natural resources like the wind

and sun

Affordable and domestic energy production that provides electricity price stability

Economic development for rural communities including jobs, tax revenue and
income for landowners

A cleaner, healthier environment

The more people that participate, the more renewable energy is produced in
Colorado. 2

In addition, the risk of price volatility spreads across a larger group, thus lessening the
impact individually. There is no negative effect from the Commission ruling to allow
cities, counties or other governmental entities to contract with PSCo on behalf of its

citizens.

Q. SHOULD THE CHANGES YOU PROPOSE BE LIMITED TO INDIVIDUALS OR

MUNICIPALITIES?
A. No. The same analyses and benefits should flow to commercial customers as well.

Q. WHAT IMPACT DOES PSCO’S FILING IN 12A-155E HAVE ON YOUR

thtp://Www.xcelenerqv.com/Save Money & Energy/For_Your_Home/Renewable_Energy Programs/Windsource for Residences - CO




http://www.xcelenergy.com/Save_Money_&_Energy/For_Your_Home/Renewable_Energy_Programs/Windsource_for_Residences_-_CO
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TESTIMONY?
Docket 12A-155E should be considered and decided by the Commission separately from

the determination of appropriate terms and scope of offering now for the new Windsource
contract. That said, I must point out that PSCo’s proposal in 12A-155E actually makes
clear that PSCo is willing to deal with an aggregated community, consistent with what the
Colorado Gas Producers have proposed in this docket. PSCo treats Boulder, its citizens
and businesses, as one entity and should thus have no objection to allowing Boulder and
other community aggregations to contract on behalf of its citizens and businesses for the
type of power purchased. Customer choice should be encouraged regardless where the
customer lives and or whether the customer is retail, wholesale or an aggregated
community. The Commission should be encouraged by PSCo’s willingness to endorse

such aggregation in its current filing.

V. CONCLUSION

PLEASE SUMMARIZE YOUR TESTIMONY.
The Commission should approve PSCo’s application in this Docket, with the requirement

that PSCo identify, designate and assign an appropriate thermal backup generation facility
with defined costs for the Windsource program.  The Commission should also recognize
commercial entities as well as cities, counties and other government entities as entitled to
contract with utilities on behalf of residents, businesses and municipal resources and

participate in the Windsource program. The Windsource program will be more successful
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and stronger with a defined backup and allowing more purchasers the opportunity to

participate.

DOES THIS CONCLUDE YOUR TESTIMONY?
Yes it does. Thank you.






From: Keith Jarvis

To: Boulder County Board of Commissioners
Subject: Ban Fracking Now
Date: Thursday, March 08, 2012 7:21:50 AM

Dear Boulder County Commissioners,

I commend you for taking the right step forward and passing a six-month moratorium on hydraulic
fracturing (fracking) in Boulder County. However, | urge you to use this time to move forward with a
full fracking ban.

Fracking can contaminate our drinking water and harm our communities. Furthermore, the proposals to
allow Boulder County open space to be fracked are inappropriate on land purchased with taxpayer
funds to be preserved for public recreation and the environment.

As your constituent, | urge you to impose a moratorium on fracking in Boulder County, so that you can
investigate all options to place a permanent ban on fracking.

Keith Jarvis
4843 Franklin Dr
Boulder, CO 80301


mailto:jarviskw@gmail.com
mailto:commissioners@bouldercounty.org

From: Heather Baines

To: Boulder County Board of Commissioners
Subject: Ban Fracking Now
Date: Tuesday, March 06, 2012 9:07:25 AM

Dear Boulder County Commissioners,

I commend you for taking the right step forward and passing a six-month moratorium on hydraulic
fracturing (fracking) in Boulder County. However, | urge you to use this time to move forward with a
full fracking ban.

Fracking can contaminate our drinking water and harm our communities. Furthermore, the proposals to
allow Boulder County open space to be fracked are inappropriate on land purchased with taxpayer
funds to be preserved for public recreation and the environment.

As your constituent, | urge you to impose a moratorium on fracking in Boulder County, so that you can
investigate all options to place a permanent ban on fracking.

Heather Baines
680 Poplar Ave
Boulder, CO 80304


mailto:wilson_heather@hotmail.com
mailto:commissioners@bouldercounty.org

From: dan.evolutionarylaw@gmail.com on behalf of Dan Leftwich

To: Boulder County Board of Commissioners

Subject: Written Comments Re: County Moratorium On Oil And Gas Permits
Date: Monday, March 12, 2012 11:40:25 AM

Attachments: MDLS Comments 3-12-12.pdf

Commissioners,
Please accept for the record my written comments regarding the need for an open-ended moratorium on hydraulic fracturing in
Boulder County. Thank you for your efforts in this important matter. Sincerely,

Dan Leftwich

10


mailto:dan.evolutionarylaw@gmail.com
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MindDrive Legal Services, LLC Dan Leftwich, Esq.

Evolutionary Law 1295 Wildwood Road
MindDrive Mediation Boulder, CO 80305
Natural Legal Consulting 720.470.7831
www.minddrivelegal.com dan@minddrivelegal.com

March 12, 2012

By Email to commissioners@bouldercounty.org

Boulder County Board of County Commissioners

Re: Comments on Proceedings Related to Moratorium on Oil and Gas Drilling
in Boulder County

A. Introduction

1. I am the founder of Evolutionary Law and MindDrive Legal Services, LLC. One
part of the Evolutionary Law mission is to protect and promote legal rights of nature and commu-
nity rights to nature. I also have 20 years experience in plaintiffs' class actions against some of the
largest U.S. corporations, with my former firm in Washington, DC, Berry & Leftwich. These
comments are submitted to support a Community Bill of Rights, including a ban on hydraulic frac-
turing, in Boulder County. The opinions expressed herein are my own, and are not to be considered
legal advice. I have read the Staff Report and Outside Counsel Memo on the County's Legal Pow-
ers to Regulate Oil and Gas Drilling. I commend Staff and the Commissioners for a serious attempt
to identify the costs of hydraulic fracturing, and the impact on the environment. I understand argu-
ments that assume a complete ban on hydraulic fracturing is preempted by legal precedent in Colo-
rado. I disagree that such an assumption can be made, or that it should govern the Commissioners'
actions, for the following reasons.

B. Preemption Threats Should Not Sway Boulder County From Issuing A Ban On
Hydraulic Fracturing If The Record Warrants It

1. As the memorandum from Outside Counsel recognizes, Voss and Bowen/Edwards do
not stand for the proposition that a ban on oil and gas drilling in the County is preempted per se.
Rather, "local land use ordinances banning an activity that a statute authorizes an agency to permit
are subject to heightened scrutiny in preemption analysis." Colo. Mining Ass'n v. Bd. of County
Comm'rs of Summit County, 199 P.3d 718 (Colo. 2009). A factual record must be considered to de-
termine if there is an "irreconcilable operational conflict" with the COGCC mandate and rules and
the County's regulation. As this record is being developed, I do not believe such a conflict exists
with the actual mandate of the COGCC.

2. The COGCC's mandate, according to the Attorney General's office, is to "foster re-
sponsible development of Colorado's oil and gas resources in a manner consistent with the protec-
tion of public health, safety, and welfare, including protection of the environment and wildlife."
Under the Attorney General's own description, one part of this mandate is not more important than
the other.





3. A Community Bill of Rights, including a ban on hydraulic fracturing based on the
County's full factual record, does not present an irreconcilable operational conflict with the
COGCC's full mandate. As the Staff Report recognizes, local government regulations are consid-
ered valid as long as they do not create an “operational conflict” with the state’s regulatory scheme,
by “materially impeding or destroying” the state’s interest which resides both in developing oil and
gas resources, and in protecting the public health, safety, and welfare, and the environment, in the
course of oil and gas operations." Staff Report at 4. The Staff Report clearly shows hydraulic frac-
turing cannot be done in a responsible manner consistent with protection of public health, safety,
welfare, and the environment.

4. As the Staff continues to gather evidence of the devastating impacts of hydraulic
fracturing, the record will be even clearer about the need for a ban. The Voss opinion did not ad-
dress the COGCC's responsibilities to protect the public health, safety and welfare, and environ-
ment. The Voss Court's preemption analysis only considered whether "the Greeley ordinances con-
flict with the state's interest in the efficient production and development of oil and gas resources in a
manner preventative of waste and protective of the rights of common-source owners and producers
to a fair and equitable share of production profits." Voss, 830 P.2d at 1068. If the COGCC adheres
to its own mandate, including the environmental and public health, safety and welfare elements,
such a finding by Boulder County would not present an "operational conflict" by "materially imped-
ing or destroying the state's interest." In fact, the State's interest, as articulated in its mandate, and
the County's interest would be aligned, making preemption unwarranted. The Attorney General's
office and the COGCC may disagree, but it would then be required to support that finding, based on
a full record, in court.

5. As the Staff Report mentions, one distinction to be made from the Bowen/Edwards
precedent is that a ban on hydraulic fracturing, one method of extraction for natural gas, is not a ban
on all oil and gas drilling. Granted, the Colorado Supreme Court ruled an analogous ban on a par-
ticular method of mining was preempted in the Summit County case cited above. However, the
County should consider this hypothetical to test the limits of this authority. Assume the Flatirons
mountain range is full of high-grade coal, and the Colorado Mining Division has a mandate to de-
velop the mineral resources of the state in a responsible manner consistent with the protection of the
public health, safety and welfare of the community, the environment, and wildlife. If the practice of
mountain top removal for coal extraction was authorized by the Mining Division's rules, despite its
mandate, could Boulder County ban companies from blasting the tops off of the Flatirons without
being preempted by the Division? Would it issue a ban on mountain top removal in Boulder
County under those circumstances? [ suggest this hypothetical is an apt analogy to the situation
facing the Boulder County Commission right now over hydraulic fracturing. The character of life
in Boulder County is at stake, not just isolated environmental concerns.
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6. Necessity is the Mother of Invention. A ban on hydraulic fracturing, as currently
practiced, does not mean there are no possible methods of developing the oil and gas resources of
Boulder County in a responsible manner, consistent with the protection of health, safety, welfare of
the County's residents, wildlife and the environment. The oil and gas industry created this particu-
larly destructive method of gas extraction because they could. The Bush Administration and Con-
gress gave the industry blanket exemptions from environmental regulations. Cities and states across
the country are now telling the industry they can't do this at the expense of communities and the en-
vironment. Oil and gas companies will either create new, sustainable, responsible methods of oil
and gas development, which truly meet the COGCC mandate, or they won't. My guess is that they
will only make the effort if they are told they must. Communities should not be treated as guinea
pigs, test subjects for the COGCC and the industry, in the interim.

C. The Commissioners Have Every Reason to Ban Hydraulic Fracturing

1. The Staff Report and public comments have identified many of the costs and impacts
to the County, environment, and residents from this activity. Of course, some of these impacts are
priceless. Moreover, these are not the only costs and dangers to be considered. For more than 40
years, Boulder County has shown visionary leadership on the environment, energy efficiency,
sustainability, respect for nature, and support for thriving local economies. Recent surveys list
Boulder County residents as among the healthiest and happiest in the nation. All of that is at risk
here. I urge the Commission to identify the costs to the community of losing its status as one of the
healthiest places to live and work in the world. Surely this is quantifiable in a broad way through
surveys and historic tax data. A key question for the County is whether hydraulic fracturing, with
all its destructive processes, is compatible with Boulder County's goals that it has been pursuing for
more than 40 years. The answer clearly is No. The real issue, therefore, is "who gets to decide
whether we will continue to thrive or merely survive?"

D. A Community Bill of Rights Is The Most Positive And Defensible Approach

1. The Attorney General, acting as the enforcement arm of the industry, is apparently
going to assert preemption regardless of what you do, so you might as well ban hydraulic fracturing
on a full record and test it in the courts. If the County tries to "thread the needle," to find the regula-
tory mix that will satisfy the Attorney General, it will fail its constituents and may draw preemption
anyway. It is better to test the preemption issues and the Voss precedent by asserting the County's
regulatory authority, and the Community's inalienable rights of self-government, life, liberty, and
the pursuit of happiness, under federal and state constitutions, than to limit regulation in a weak at-
tempt to avoid preemption.
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E. Options For The County To Consider

1. Issue an open-ended moratorium on hydraulic fracturing with a complete record to
show that this method of natural gas extraction and drilling cannot currently be done in a manner
consistent with the COGCC's mandate and this Community's inalienable rights. A Community Bill
of Rights frames the issues in the best way for the ensuing litigation to succeed.

a. This open-ended moratorium should apply to existing wells and new permits.
The Staff Report at the public hearing raised the possibility that many existing conventional wells
could be reopened using hydraulic fracturing. The County's legal team should do a rigorous "tak-
ings" analysis, under the standards of Penn Central Transportation Co. v. New York City, 438 U.S.
104 (1978), and Lingle v. Chevron U.S.A. Inc., 544 U.S. 528 (2005). In my view, the ban on hy-
draulic fracturing does not amount to a per se taking because it does not completely deprive an
owner of 'all economically beneficial use' of the property. It just bans one type of gas extraction
method. While there may be some "interference with distinct investment-backed expectations" of
the existing leaseholders, this is a regulation that affects property interests through a "public pro-
gram adjusting the benefits and burdens of economic life to promote the common good." Also, un-
der Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992), "background principles of nui-
sance and property law independently restrict the owner's intended use of the property." The
County's legal counsel may come to a different conclusion with a deeper analysis, but the assump-
tion should not be made that takings law prohibits the County from including existing conventional
wells in an open-ended moratorium.

2. Alternatively, the County could choose to impose new regulations that include pro-
tective measures, remedial measures, monitoring requirements, and full cost accounting of all
known and potential impacts on the community. This should include more than just transportation
infrastructure costs. Identify the cost to water conservation efforts, for environmental impact reme-
diation, and to the local economy of losing its status as one of the healthiest environments in the
world to live and work. The oil and gas industry does not have a vested right to externalize these
costs at the expense of the County and its residents.

3. The least favorable option would be to cater to the Attorney General's suggestion in
its letters to other jurisdictions, which threaten preemption and say the remedy is for local govern-
ments to petition the COGCC to conduct new rulemaking processes for additional regulations. If
the County believes this approach is necessary, I urge the County to issue an open-ended morato-
rium on hydraulic fracturing until a petition for new rulemaking is completely resolved for all nec-
essary regulations, including full cost accounting and the other safeguards described in option 2
above. There must be a recognition, however, that the State political system is dominated by spe-
cial interest money, and the County should reserve all rights of the Community to pursue other legal
remedies in the event such a rulemaking proceeding fails to provide adequate protection for the pub-
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lic health, safety and welfare, and the environment and wildlife. Again, enacting a Community Bill
of Rights is important to that process.

F. Conclusion

The Community has a right to ask this question: does this body have the will to represent
our interests, our rights to self-government and to a healthy environment, or is the County Commis-
sion's role just to meet the State's political interests? 1 believe the public will support you if you act
in furtherance of something positive and lasting, rather than just trying to find what the industry and
its government enablers will allow you to do. Enacting a Community Bill of Rights, with an open-
ended moratorium on hydraulic fracturing in the county, is a positive statement of the Community's
rights, and I urge the Commission to adopt this approach. Thank you for your efforts.

Sincerely,

Dan Leftwich
MindDrive Legal Services, LLC
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From: Alyson de Recat

To: Boulder County Board of Commissioners
Subject: Ban Fracking Now
Date: Tuesday, March 13, 2012 10:35:26 AM

Dear Boulder County Commissioners,

Hydraulic fracturing (fracking) can contaminate our drinking water and harm our communities.
Furthermore, the proposals to allow Boulder County Open Space to be fracked are inappropriate on
land purchased with tax payer funds to be preserved for public recreation and the environment.

As your constituent, | urge you to impose a moratorium on fracking in Boulder County, so that you can
investigate all options to place a permanent ban on fracking.

Alyson de Recat

2130 Hermosa
Boulder, CO 80302
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From: cliffsmedley@netzero.net

To: Boulder County Board of Commissioners
Cc: Gardner, Deb; dan@minddrivelegal.com
Subject: Fw: How communities can resist fracking
Date: Wednesday, March 14, 2012 9:28:20 AM
Attachments: How communities can resist fracking.msg

Dear Commissioners,

I would like to concur with Dan Leftwich's point of view regarding Fracking in
Boulder County. A ban of Fracking is completely justified and | believe that the
electorate is demanding exactly that as evidenced by the substantial activism in Erie
and Longmont.

Sincerely,

Cliff Smedley

209 Skylark Circle
Lafayette, CO 80026
Cellphone: 303-808-0117

57 Year Old Looks 27

Local Woman Reveals Wrinkle Secret That Has Doctors Angry.
TheSmartStyleLiving.com
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How communities can resist fracking

		From

		Padma Wick







Begin forwarded message:





From: Dan Leftwich <dan@minddrivelegal.com>


Subject: Comments to Boulder County Commissioners


Date: March 11, 2012 7:10:28 PM MDT





Friends,
In light of our discussions on the need for a ban on hydraulic fracturing and a community bill of rights, I have attached written comments that I plan to send tomorrow to the Boulder County Commissioners.  I hope these will help the Commissioners reach the right decision, and I will look forward to continuing our discussions and actions in support of this worthy cause.  Best wishes,

Dan






MDLS Comments 3-12-12.pdf

MindDrive Legal Services, LLC Dan Leftwich, Esq.

Evolutionary Law 1295 Wildwood Road
MindDrive Mediation Boulder, CO 80305
Natural Legal Consulting 720.470.7831
www.minddrivelegal.com dan@minddrivelegal.com

March 12, 2012

By Email to commissioners@bouldercounty.org

Boulder County Board of County Commissioners

Re: Comments on Proceedings Related to Moratorium on Oil and Gas Drilling
in Boulder County

A. Introduction

1. I am the founder of Evolutionary Law and MindDrive Legal Services, LLC. One
part of the Evolutionary Law mission is to protect and promote legal rights of nature and commu-
nity rights to nature. I also have 20 years experience in plaintiffs' class actions against some of the
largest U.S. corporations, with my former firm in Washington, DC, Berry & Leftwich. These
comments are submitted to support a Community Bill of Rights, including a ban on hydraulic frac-
turing, in Boulder County. The opinions expressed herein are my own, and are not to be considered
legal advice. I have read the Staff Report and Outside Counsel Memo on the County's Legal Pow-
ers to Regulate Oil and Gas Drilling. I commend Staff and the Commissioners for a serious attempt
to identify the costs of hydraulic fracturing, and the impact on the environment. I understand argu-
ments that assume a complete ban on hydraulic fracturing is preempted by legal precedent in Colo-
rado. I disagree that such an assumption can be made, or that it should govern the Commissioners'
actions, for the following reasons.

B. Preemption Threats Should Not Sway Boulder County From Issuing A Ban On
Hydraulic Fracturing If The Record Warrants It

1. As the memorandum from Outside Counsel recognizes, Voss and Bowen/Edwards do
not stand for the proposition that a ban on oil and gas drilling in the County is preempted per se. A
factual record must be considered to determine if there is an "irreconcilable operational conflict"
with the COGCC mandate and rules and the County's regulation. As this record is being developed,
I do not believe such a conflict exists with the actual mandate of the COGCC.

2. As the Staff Report mentions, one distinction to be made from the Bowen/Edwards
precedent is that a ban on hydraulic fracturing, one method of extraction for natural gas, is not a ban
on all oil and gas drilling (so a regulation amounting to a ban is as narrowly tailored as it can be in
order to meet the County's obligations to its residents). The COGCC's mandate, according to the
Attorney General's office, is to "foster responsible development of Colorado's oil and gas resources
in a manner consistent with the protection of public health, safety, and welfare, including protection
of the environment and wildlife." Under the Attorney General's own description, one part of this
mandate is not more important than the other.







3. A Community Bill of Rights, including a ban on hydraulic fracturing based on the
County's full factual record, does not present an irreconcilable operational conflict with the
COGCC's full mandate. As the Staff Report recognizes, local government regulations are consid-
ered valid as long as they do not create an “operational conflict” with the state’s regulatory scheme,
by “materially impeding or destroying” the state’s interest which resides both in developing oil and
gas resources, and in protecting the public health, safety, and welfare, and the environment, in the
course of oil and gas operations." Staff Report at 4. The Staff Report clearly shows hydraulic frac-
turing cannot be done in a responsible manner consistent with protection of public health, safety,
welfare, and the environment.

4. As the Staff continues to gather evidence of the devastating impacts of hydraulic
fracturing, the record will be even clearer about the need for a ban. The Voss opinion did not ad-
dress the COGCC's responsibilities to protect the public health, safety and welfare, and environ-
ment. The Voss Court's preemption analysis only considered whether "the Greeley ordinances con-
flict with the state's interest in the efficient production and development of oil and gas resources in a
manner preventative of waste and protective of the rights of common-source owners and producers
to a fair and equitable share of production profits." Voss, 830 P.2d at 1068. If the COGCC adheres
to its own mandate, including the environmental and public health, safety and welfare elements,
such a finding by Boulder County would not present an "operational conflict" by "materially imped-
ing or destroying the state's interest." In fact, the State's interest, as articulated in its mandate, and
the County's interest would be aligned, making preemption unwarranted. The Attorney General's
office and the COGCC may disagree, but it would then be required to support that finding, based on
a full record, in court.

5. Consider this hypothetical. Assume the Flatirons mountain range is full of high-
grade coal, and the Colorado Mining Commission has a mandate to develop the mineral resources
of the state in a responsible manner consistent with the protection of the public health, safety and
welfare of the community, the environment, and wildlife. If the practice of mountain top removal
for coal extraction was authorized by the Mining Commission's rules, despite its mandate, could
Boulder County ban companies from blasting the tops off of the Flatirons without being preempted
by the Commission? Would it issue a ban on mountain top removal in Boulder County under those
circumstances? I suggest this hypothetical is an apt analogy to the situation facing the Boulder
County Commission right now over hydraulic fracturing.

6. Necessity is the Mother of Invention. A ban on hydraulic fracturing, as currently
practiced, does not mean there are no possible methods of developing the oil and gas resources of
Boulder County in a responsible manner, consistent with the protection of health, safety, welfare of
the County's residents, wildlife and the environment. The oil and gas industry created this particu-
larly destructive method of gas extraction because they could. The Bush Administration and Con-
gress gave the industry blanket exemptions from environmental regulations. Cities and states across
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the country are now telling the industry they can't do this at the expense of communities and the en-
vironment. Oil and gas companies will either create new, sustainable, responsible methods of oil
and gas development, which truly meet the COGCC mandate, or they won't. My guess is that they
will only make the effort if they are told they must. Communities should not be treated as guinea
pigs, test subjects for the COGCC and the industry, in the interim.

C. The Commissioners Have Every Reason to Ban Hydraulic Fracturing

1. The Staff Report and public comments have identified many of the costs and impacts
to the County, environment, and residents from this activity. Of course, some of these impacts are
priceless. Moreover, these are not the only costs and dangers to be considered. For more than 40
years, Boulder County has shown visionary leadership on the environment, energy efficiency,
sustainability, respect for nature, and support for thriving local economies. Recent surveys list
Boulder County residents as among the healthiest and happiest in the nation. All of that is at risk
here. I urge the Commission to identify the costs to the community of losing its status as one of the
healthiest places to live and work in the world. Surely this is quantifiable in a broad way through
surveys and historic tax data. A key question for the County is whether hydraulic fracturing, with
all its destructive processes, is compatible with Boulder County's goals that it has been pursuing for
more than 40 years? The answer clearly is No. The real issue, therefore, is "who gets to decide
whether we will continue to thrive or merely survive?"

D. A Community Bill of Rights Is The Most Positive And Defensible Approach

1. The Attorney General, acting as the enforcement arm of the industry, is apparently
going to assert preemption regardless of what you do, so you might as well ban hydraulic fracturing
on a full record and test it in the courts. If the County tries to "thread the needle," to find the regula-
tory mix that will satisfy the Attorney General, it will fail its constituents and may draw preemption
anyway. It is better to test the preemption issues and the Voss precedent by asserting the County's
regulatory authority, and the Community's inalienable rights of self-government, life, liberty, and
the pursuit of happiness, under federal and state constitutions, than to limit regulation in a weak at-
tempt to avoid preemption.

E. Options For The County To Consider

1. Issue an open-ended moratorium on hydraulic fracturing with a complete record to
show that this method of natural gas extraction and drilling cannot currently be done in a manner
consistent with the COGCC's mandate and this Community's inalienable rights. A Community Bill
of Rights frames the issues in the best way for the ensuing litigation to succeed.

a. This open-ended moratorium should apply to existing wells and new permits.
The Staff Report at the public hearing raised the possibility that many existing wells could be re-
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opened using hydraulic fracturing. The County's legal team should do a rigorous "takings" analysis,
under the standards of Penn Central Transportation Co. v. New York City, 438 U.S. 104 (1978), and
Lingle v. Chevron U.S.A. Inc., 544 U.S. 528 (2005). In my view, the ban on hydraulic fracturing
does not amount to a per se taking because it does not completely deprive an owner of 'all economi-
cally beneficial use' of the property. It just bans one type of gas extraction method. While there
may be some "interference with distinct investment-backed expectations" of the existing leasehold-
ers, it is a regulation that affects property interests through a "public program adjusting the benefits
and burdens of economic life to promote the common good." Also, under Lucas v. South Carolina
Coastal Council, 505 U.S. 1003 (1992), "background principles of nuisance and property law inde-
pendently restrict the owner's intended use of the property." The County's legal counsel may come
to a different conclusion with a deeper analysis, but the assumption should not be made that takings
law prohibits the County from including existing wells in an open-ended moratorium.

2. The Attorney General's letters to other jurisdictions threaten preemption and say the
remedy is for local governments to petition the COGCC to conduct new rulemaking processes for
additional regulations. If option 1 above is not chosen, I urge the County to issue an open-ended
moratorium on hydraulic fracturing until a petition for new rulemaking is resolved for all necessary
regulations, including full cost accounting.

3. Alternatively, the County could choose to impose new regulations that include pro-
tective measures, remedial measures, monitoring requirements, and full cost accounting of all
known and potential impacts on the community. This should include more than just transportation
infrastructure costs. Identify the cost to water conservation efforts, for environmental impact reme-
diation, and to the local economy of losing its status as one of the healthiest environments in the
world to live and work. The oil and gas industry does not have a vested right to externalize these
costs at the expense of the County and its residents.

F. Conclusion

The Community has a right to ask this question: does this body have the will to represent
our interests, our rights to self-government and to a healthy environment, or is the County Commis-
sion's role just to meet the State's interests? 1 believe the public will support you if you act in fur-
therance of something positive and lasting, rather than just trying to find what the industry and its
government enablers will allow you to do.  Enacting a Community Bill of Rights, with an open-
ended moratorium on hydraulic fracturing in the county, is a positive statement of the Community's
rights, and I urge the Commission to adopt this approach. Thank you for your efforts.

Sincerely,
Dan Leftwich
MindDrive Legal Services, LLC
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From: Padma Wick

To: Boulder County Board of Commissioners
Subject: Comments relating to Moratorium on Oil and Gas
Date: Wednesday, March 14, 2012 9:40:55 AM
Attachments: PastedGraphic-1.tiff

Dear Commissioners,

One of the most serious questions to face Boulder County has fallen on your
shoulders.

I urge you to consider Dan Leftwich's presentation in its entirety as a way you can
surely protect this County from the kind of damages that promises to ensue with
fracking. | do believe your constituents, the people and businesses of Boulder
County, are demanding that.

Sincerely,

Padma Wick

4213 Frederick Circle
Longmont, Co 80503
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From: dan.evolutionarylaw@gmail.com on behalf of Dan Leftwich

To: Boulder County Board of Commissioners

Subject: Addendum to Public Comments From MindDrive Legal Services
Date: Monday, March 19, 2012 5:19:46 PM

Attachments: MDLS Comments 3-19-12.pdf

County Commissioners,
Please place the attached Addendum to Public Comments From MindDrive Legal Services, LLC in the public record on proceedings
related to the moratorium on oil and gas drilling in Boulder County. Thank you.

Dan Leftwich
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MindDrive Legal Services, LLC Dan Leftwich, Esq.

Evolutionary Law 1295 Wildwood Road
MindDrive Mediation Boulder, CO 80305
Natural Legal Consulting 720.470.7831
www.minddrivelegal.com dan@minddrivelegal.com

March 19, 2012

By Email to commissioners@bouldercounty.org

Boulder County Board of County Commissioners

Re: Addendum to Comments on Proceedings Related to Moratorium on Oil and Gas Drilling
in Boulder County

County Commissioners,

This is an addendum to comments I filed on March 12, 2012 ("3/12/12 MDLS Comments") to clar-
ify several issues raised therein, and to provide the Commissioners with additional resources to con-

sider in your deliberations.

Open-Ended Moratorium

In my original comments, I proposed as the preferred option (Option 1) that the Commissioners is-
sue a ban on hydraulic fracturing in the County. I phrased that option as an open-ended moratorium
to leave open the possibility that the oil and gas industry might at some point devise truly sustain-
able methods of extracting natural gas from existing and new wells. 3/12/12 MDLS Comments at
4. However, to be clear, I am proposing under Option 1 a ban on such activity for all the reasons
stated.

The lesser alternatives I proposed for the Commissioners to consider also included an open-ended
moratorium, with certain conditions as the basis for the end of the moratorium. /d. at 4-5. It has
been suggested to me that the County may not have the authority to issue such an open-ended mora-
torium under State land use law. For the most part, 1 think this is a matter of semantics, considering
that the Commissioners have already issued an open-ended moratorium of sorts, by enacting a 6-
month moratorium and reserving the right to extend it. Attachment A to Staff Report at p. 30. In
the resolution enacting the "temporary moratorium", the Commissioners said, "the U.S. Supreme
Court and the Colorado Supreme Court recognize that in the field of land use regulation, temporary
moratoria of reasonable duration are often employed to preserve the status quo in a particular area
while developing a long-term plan for development." Id. (emphasis added). Of course, what is a
reasonable duration for a moratorium to preserve the status quo will be a matter of interpretation.
The options I proposed are similarly calling for a moratorium of reasonable duration to preserve the
status quo (the health, safety, and welfare of the citizens of this County as well as the environment
and wildlife). If the County prefers to carry out such a moratorium in a series of temporary resolu-
tions with a public hearing to support each extension, that is acceptable as long as the end goal --
preserving the status quo while new regulations are adopted and heard in any subsequent legal or

regulatory proceedings -- is met.





Full Cost Accounting

In my original comments, I urged the County, if it was to enact regulations short of a ban on hy-
draulic fracturing, to include a full cost accounting to identify and recover the full costs to the
County of this destructive activity. 3/12/12 MDLS Comments at 4. In order to provide the County
with additional support for such a measure, I have attached hereto the June 4, 2009 testimony before
Congress of Albert F. Appleton, a renowned infrastructure and environmental consultant, in pro-
ceedings titled: "Unconventional Fuels, Part 1: Shale Gas Potential.” Attachment A hereto
("Appleton Testimony"). Mr. Appleton is a Senior Fellow at The Cooper Union Institute for Sus-
tainable Design, and a former Commissioner of the New York City Department of Environmental
Protection. His expertise includes "land use and landscape preservation, the economics of sustain-
able development and the use of new green financial strategies such as Payment for Ecosystem
Services (PES) to achieve mutually supporting economic development and environmental protec-
tion goals." For his full bio, see, http://cooper.edu/humanities/people/albert-appleton. In his testi-
mony, Mr. Appleton described the environmental hazards of hydraulic fracturing and called upon
Congress to impose a form of full cost accounting on shale gas drilling operations:

"The current debate over shale gas extraction is based on an industry approach that
assumes the environment is, in economic terms, a cost center, and that the policy is-
sue is to find a balance point where economic activity can be maximized and the
costs of environmental compliance minimized. But this is essentially what should be
called, for lack of a better term, the old accounting, in which industry tries, by mini-
mizing its environmental obligations, to externalize as many costs as possible and,
by externalizing them, to maximize its profits. . . . " "The problem with the old ac-
counting is that, while it makes money for some, it costs money for many more. Ex-
ternalizing costs is, in any free market economy, intrinsically inefficient. It is a form
of corporate welfare performed at the expense of all those who must pay the exter-
nalized costs, costs that in any full cost accounting system generally wind up being
far greater than the sum of the benefits that come from doing so." Appleton Testi-
mony at 5-6.

Mr. Appleton went on to say "as a society, what we have increasingly come to recognize is that we
want a new accounting, the accounting of sustainability, where the environment is not seen as a cost
center to be avoided to the greatest extent possible, but as a profit center, where environmental
stewardship becomes the key to a smooth functioning, profitable industry that maximizes overall
public wealth." Id. at 6. In my original comments, I suggested that Boulder County has been pursu-
ing its own version of "the accounting of sustainability" for more than 40 years, by recognizing that
environmental stewardship is the key to our overall community health, welfare, and economic pros-
perity. 3/12/12 MDLS Comments at 3. I also suggested that this effort is entirely at risk if the
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County fails to treat hydraulic fracturing as a destructive process that should be banned or severely
curtailed.

Mr. Appleton also points to the inherent contradiction in a public policy that allows the shale gas
industry to externalize its costs through a lack of environmental regulation, which allows the price
of natural gas to be kept artificially low, while the country has made a commitment to a green en-
ergy economy at all levels of government. Appleton Testimony at 6. "If the price of natural gas is
kept artificially low by government's failure to prevent the externalization of the costs of fracking
produced natural gas, then government is undercutting its own green energy policy." Id. Further,
Mr. Appleton states clearly that, unless the shale gas industry embraces sustainability "the last chap-
ter [in] the drama between green energy versus traditional energy is going to belong to global
warming." Thus, the County's green energy, environmental stewardship, and climate change initia-
tives will become meaningless if this "corporate welfare," with the subsidization of natural gas
through the externalization of the economic and environmental costs, continues.

If the County requires additional expertise in applying full cost accounting measures to any new
regulatory scheme for hydraulic fracturing, I would ask the Commissioners to seek out consultation
with Mr. Appleton or other recognized experts in this field, to get this issue right. Furthermore, if
the State were to deny the County the ability to recover these externalized costs, through preemp-
tion, that would raise serious Constitutional issues due to a denial of County residents' due process
and equal protection rights, as this County will be required to bear a disproportionate share of the
industry's costs for an alleged benefit to the gas drilling companies, and the rest of the State, with
the Attorney General acting as the enforcement arm for such a scheme. The Board of County
Commissioners should not preempt itself in anticipation of such questionable enforcement threats,
as to do so would be an abdication of its responsibilities to past, current, and future residents who
will be forced to bear the disproportionate costs in a severely degraded way of life.

For all these reasons, and those stated in my original comments, I urge the County to ban hydraulic
fracturing (to prevent irreparable injury to County residents) or impose a moratorium until such
preventive and remedial regulations are enacted, as are reasonable and necessary to meet the Com-
missioners' responsibilities to constituents. Thank you for your consideration of these comments.

Sincerely,

Dan Leftwich
MindDrive Legal Services, LLC
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Att. A

ALBERT F. APPLETON

INFRASTRUCTURE AND ENVIRONMENTAL CONSULTANT
WRITTEN TESTIMONY FOR
SUBCOMMITTEE ON ENERGY AND MINERAL RESOURCES
OVERSIGHT HEARING
“Unconventional Fuels, Part I: Shale Gas Potential”

1334 Longworth House Office Building
June 4, 2009

10 AM.

Good Morning, Mr. Chairman, Committee Member

I am honored to appear before this Subcommittee to testify on this issue. At one level,
the issue the Committee is addressing appears simple, what is the appropriate level of
environmental regulation But to address the potential of shale gas and, indeed, the other
unconventional fuels the Subcommittee will be reviewing requires a rigorous approach to
the underlying economics of this issue. Ihope this testimony will assist the
subcommittee in doing so.

Should shale gas drilling be subject to the normal requirements of good environmental
housekeeping? The industry argues that this would be "overregulation" and that it would
economically undermine the future of shale gas extraction. Yet at the same time, when
touting shale gas, the industry promises annual revenues of many billions of dollars to
state governments and local landowners, and describes shale gas as an asset ultimately
worth trillions. With projected cash flows of these levels, the claim that the natural gas
industry cannot afford the costs of meeting basic environmental housekeeping standards,
costs every other American industry, most of whom are far less profitable than shale
based natural gas, routinely pay, is not a claim that survives even the most rudimentary
due diligence.

The industry also argues that shale gas extraction is environmentally safe. This is also a
claim that challenges basic common sense. Shale gas extraction is dependent on
hydraulic fracturing; also know as fracking, a process of using high pressure injection of
sand in water to fracture the shale formations and release the natural gas trapped in the
shale. But sand added to water merely sinks to the bottom. What must also be added is
some liquid with the same specific gravity as sand to hold the sand in solution so that it





can exert its fracturing force. As has been widely documented, these fracking fluids use a
witches brew of toxic chemicals, nearly all of which are intrinsically hazardous to the
environmental.

Why are they so intrinsically hazardous to the environment? The answer is simple: these
compounds do not biodegrade. Once in the environment, they stay in the environment.
Most of them bioaccumulate. The remainder volatize, removing them from water and
land, but adding them to the atmosphere where they become contributors to global
warming. The only way to protect the environment, and particularly water resources, is
to prevent their introduction into the environment. Streams have no capacity to absorb
these compounds; dilution is the only solution for their pollution. And because these
compounds are toxic in such minute amounts, streams very quickly reached their capacity
to safely dilute such compounds.

So how does fracking introduce these compounds into the environment? There are three
ways.

First, fracking leaves a significant portion of the fracking fluid underground, where it is
free to migrate into groundwater. The industry argues that fracking, particularly in the
East, takes place at depths so far below aquifer layers that fracking presents no threat to
underground water resources. Unfortunately, there are three qualifications to that
reassuring conclusion. The first is that currently there is no standard based assessment of
the underground hydrology required before a site is chosen for fracking. So what one
has, in effect, is underground injection of wastes without any the safeguards of permitted
underground injection.

The second qualification is that the industry position assumes that, as the concrete casing
is drilled through the water bearing strata, it is properly drilled and maintained so its
integrity is not breached, allowing fracking materials to pollute the water. To insure this,
far more oversight of the drilling process is needed than takes place now.

And the third qualification is time. Fracking material may not invade aquifers
immediately; it is a process that could take decades. But because those materials do not
biodegrade, if they can move towards water sooner or later they will get there. And then
what? The issue of delayed damages is one that has drawn almost no attention, but it is
one that thirty years from now those dependent on aquifer water could passionately and
bitterly care about. Time is also the enemy of concrete, yet the requirements for
maintaining concrete drilling casings, particularly once a well has ceased to produce,
have yet to adequately address the question of long term casing integrity.

The second way fracking materials can enter the environment, particularly the water
environment, is through surface spills. There are three sources of such spills, unplanned
irruption of underground liquids, including fracking materials, to the surface; poor
housekeeping; and surface floods. Fracking liquids, and the materials for them, are
typically stored in open lagoons, a practice that should end in favor of off the ground,
corrosion proof tanks. It should be remembered that so far shale gas extraction has





operated largely on the flat, arid, sparsely populated, often publicly owned lands in the
West. As shale gas extraction moves into the hilly, rainfall abundant, densely populated
and privately owned East, only proper regulation and a far different standard of care can

avoid an inevitable disaster.

One of the key elements of those regulations must be stormwater management, an issue
that in many jurisdictions is avoided by keeping the size of the actual drilling pad to less
than five acres and is exacerbated by the Clean Water Act exemptions from stormwater
permitting for oil and gas production.

The third way fracking materials can enter into the environment is through the disposal of
used fracking liquids. Though a significant portion of fracking material will remain
underground, an even larger portion returns to the surface presenting critical problems of
waste disposal. The industry has done everything from spreading these liquids on the
road as deicers, to depositing them in streams, to putting them through normal sewage
treatment plants. None of these are acceptable practices. The enormous loophole for oil
and gas waste in the Resource Conservation and Recovery Act (RCRA) needs to be
replaced by a positive program that insures fracking materials will receive proper
disposal.

The path that needs to be taken is to put waste fracking materials through an industrial
strength hazardous materials treatment facility and then to properly dispose of them
through a properly and strictly enforced program of planned and hydrologically safe
underground injection. Though many advocate allowing discharge of hazardous material
treated effluent into streams under carefully controlled limits, any disposal of treated
fracking liquids in streams needs the most careful study. It must be banned in any areas
that are used for water supply purposes because of the threat of bioaccumulation. Even in
other areas, conclusions that treated fracking fluid can be disposed of in surface waters
run the peril of misleading the industry as to how much dilution capacity a surface stream
has and inducing it to depend on a resource whose limits they will soon exceed.

Though the pollution problems of fracking materials have attracted the bulk of attention
with respect to shale gas extraction, they are by no means the only environmental issues
that fracking raises. There is air pollution, from a combination of using diesel powered
equipment, an enormous volume of drilling related truck traffic and the venting to the
atmosphere of a number of gases, including methane.

Then there is the question of where will the shale gas industry get the water for the
fracking process? Even if one uses the industry numbers for the amount of wells that will
be drilled, in absolute terms the amount of water fracking will need is not outlandish. But
that conclusion scants some critical complexities in terms of local impacts. First, the
volume of water needed for a single fracking event, two to ten million gallons, can have a
huge impact on local tributary streams. Second, the timing of such withdrawals can be
critical in terms of issues should as fish spawning and maintaining the natural annual
pulsing of stream flows to which the stream ecology is adapted. Third, water





withdrawals that could be acceptable in wet years may not be acceptable in dry ones.
Fourth, if the industry shifts to groundwater use, those withdrawals could have significant
effects on groundwater aquifers that are providing base flows for surface streams. And
finally, water withdrawals from any stream that is receiving discharges of treated
fracking fluids must be coordinated with discharge planning so that the reduction in the
dilution capacity of the stream is reflected in the amount of discharge allowed.

If water withdrawal for fracking purposes by natural gas drillers is to proceed in an
orderly and ecologically responsible manner, a proper regulatory and planning
framework needs to be created.

Here a pause to take note of industry claims that state regulation will be sufficient is
particularly appropriate. Both the issues of discharge of treated fracking fluid waste, and
the issue of water withdrawals are not just local ones. Many streams traverse more than
one state making common rules for interstate situations essential if development is to
proceed in an orderly manner and if a race to the bottom to avoid the requirements of
good environmental housekeeping is not to be created.

Two other issues of environmental impact and cost externalization will complete the
immediate inventory of concerns for this subcommittee should be most aware of. The
first is the impact of fracking on the rural landscape, particularly in areas that support
water resources. These impacts are both ecological and social. Ecologically, five acre
drilling pads, surrounded by a larger leased area degraded by drilling support and
combined with new pipeline corridors and new or expanded roads mean a landscape
transformed from rural to industrial.

Then there are the social impacts of such drilling. These include 24 hour drilling
operations, problems of noise, odor, light pollution, greatly increased volumes of truck
traffic and road congestion, potential health impacts from the toxic chemicals that
fracking operations put into the environment, and the disruption of well based rural water
supplies. The landscape transformations from the new shale gas economy undermine
rural businesses in tourism, depress the property values of those adjacent to well sites
whose property was not leased for oil and gas drilling, and are often incompatible with
traditional agricultural business activity.

Many will argue about the level of these problems, dismissing them as few isolated
instances, but consider the numbers. Even if only 2% of proposed drilling sites generate
some significant adverse impact, on the basis of industry projections of 120,000 drill sites
for Pennsylvania and New York alone that would create 2,400 instances of significant
impacts. Given shortages of an experienced labor force and a historical culture that has
emphasized production over environmental housekeeping, if the industry expands at the
rate the industry projects, one could reasonably expect to see a glitch percentage closer to
5%, or 6,000 adverse impacts in New York and Pennsylvania alone.





All of which points to three conclusions. First, shale gas drilling is completely
inappropriate in any area that is a major drinking water source, such as the New York
City watershed, the Delaware River Basin, and recharge areas for sole source aquifers.

Second, the above panoply of landscape and social problems can only be addressed by
one tool, zoning, which most rural areas currently lack. Such zoning, designed as all
zoning is, to minimize the impacts of incompatible uses being placed adjacent to each
other, is essential not only to minimize harm to existing countryside residents from
fracking, but to maintaining over the long term, public support for the use of fracking
technology. .

Finally, it seems clear that a system of impact payments to local rural governments will
be needed, to deal with issues like congested road systems, facilities for workforces,
adverse impacts on traditional outdoor recreational resources, improvements in utility
systems and schools and so forth.

In closing this section of my presentation, a word must be said about enforcement, which
must be the companion of any restoration of the environmental standards of the Clean
Water Act, Safe Drinking Water Act, and of the other new environmental regulations
needed to address the above issues.

The Department of Energy's report on Comparative Gas regulation identifies eight
separate tasks involved with shale gas regulation. Moreover, because prevention is the
only viable strategy for many of these issues, and because of the intrinsic difficulty in
monitoring underground activity, it is clear that frequent site visits, a number of which
should be unannounced, will be required, not to mention that there are a number of tasks
such as supervising concrete work on drilling casings that should be independently
supervised and reviewed by regulators at the time they are carried out.

Taking New York as an example, the industry currently projects 40,000 wells will be
drilled in the State. If half that number, 20,000 wells are active at any one time, then
New York State regulators need a staff adequate to oversee 20,000 wells. Though to
offer any precise number of additional regulators that New York will need would depend
on too many assumptions to be done casually, it is clear that an adequate regulatory
oversight staff for fracking will number in the many hundreds if not larger. When the
New York City watershed program was created, it required 400 new staff to cover an
areas a tenth of the size of area of the Marcellus and to manage what was ultimately a less
complicated environmental oversight task.

Addressing these issues must be the foundation of any successful long term policy
towards extraction of shale natural gas. Yet ideally, this would only be the beginning.
The current debate over shale gas extraction is based on an industry approach that
assumes the environment is, in economic terms, a cost center, and that the policy issue is
to find a balance point where economic activity can be maximized and the costs of
environmental compliance minimized. But this is essentially what should be called, for
lack of a better term, the old accounting, in which industry tries, by minimizing its





environmental obligations, to externalize as many costs as possible and, by externalizing
them, to maximize its profits.

But as a society, what we have increasingly come to recognize is that we want is a new
accounting, the accounting of sustainability, where the environment is not seen as a cost
center to be avoided to the greatest extent possible, but as a profit center, where
environmental stewardship becomes the key to a smooth functioning, profitable industry
that maximizes overall public wealth.

The problem with the old accounting is that, while it makes money for some, it costs
money for many more. Externalizing costs is, in any free market economy, intrinsically
inefficient. It is a form of corporate welfare performed at the expense of all those who
must pay the externalized costs, costs that in any full cost accounting system generally
wind up being far greater than the sum of the benefits that come from doing so. For
example, the natural gas industry projects New York State will receive a billion dollars in
additional revenue from shale gas development. However, if such development were to
undermine water quality in the New York City watershed, as it undoubtedly would, the
cost of building and operating filtration works would be at least 1.2 billion dollars a year.
Extend these impacts throughout the state and we have an industry whose profits would
depend on an inaction subsidy from New York State's government and the costs paid by
state residents would be far in excess of what it would produce for them.

There is an even more fundamental flaw, one that applies nationally, with allowing the
shale gas industry to externalize its costs through a lack of environmental regulation or
effective enforcement of applicable environmental regulations. The country has made a
historical commitment to a green energy economy at all levels of government. Again
using New York as an example, electrical power customers in New York State are paying
enormous sums as surcharges on their electrical bills to support green energy.

But whom does green energy compete with as a source of electricity? It competes with
natural gas powered electrical generation. If the price of natural gas is kept artificially
low by government's failure to prevent the externalization of the costs of fracking
produced natural gas, then government is undercutting its own green energy policy. The
great economist Milton Friedman once did a famed interview where he stood on the D.C.
Mall and pointed first to the Department of Agriculture saying, over there well meaning
people spend billions of dollars encouraging the growth of tobacco. Then, pointing to the
Department of Health and Human Services, he said, and over there equally well meaning
people spend billions to fight the health consequences of using tobacco. One of these sets
of people, he concluded, is wrong.

If Dr. Friedman were alive today, he would undoubtedly look at our policy of sponsoring
green energy while allowing the subsidization of lower prices for its natural gas
competitor by externalizing its environmental costs of production, and conclude the same
thing. Until we make coal, natural gas and oil production sustainable, we will continue to
face that dilemma.





Sustainable is the key word. The basic premise of sustainability is that the environment
is a profit center, not a cost center, and that the integration of economic development with
environmental stewardship is the way to maximize individual and social profit. This is
the challenge that the natural gas industry, with its resistance to the ordinary standards of
environmental housekeeping that every other major American industry complies with, is
notably failing to address. In clinging to the old accounting of the past, instead of the
new sustainable accounting of the future, it is the shale gas industry that is generating the
opposition to its use of fracking and is feeding rapidly escalating political controversy. In
orienting the shale gas energy industry towards the past, instead of the future, the Cheney
Energy Amendments of 2005 did the industry no favor. The industry should be seeking
to make shale gas extraction as sustainable and as green that its advertising and public
pronouncements, as its slogan of clean burning natural gas, implies.

What, briefly, would that sustainable policy look like? It would end the externalization
of environmental costs by raising the standards of industry practice. It would develop
non-toxic and biodegradable fracking additives. It would recognize that there are critical
areas, watersheds, special scenic resources, critical resources for the local economy and
densely populated areas that need to be off limits for any drilling. And it would work
closely with local stakeholders to develop local zoning and regional planning schemes to
avoid disastrous social impacts.

So, in the context of this hearing, how important is shale gas extraction going to be for
America's energy future. Unless the industry embraces sustainability, the answer is going
to be not very. For the last chapter is the drama of green energy versus traditional energy
is going to belong to global warming.

We are at an interesting point in political and economic time. The country and much of
the world has embraced the idea of a green energy future. But we have not yet faced the
full implications of what that means for the existing energy industry.

The basic reality is that over whatever time period we choose to target, total carbon
combustion is going to have to drop dramatically, if we are going to avoid the multi-
trillion dollars costs of global warming that we are already beginning to experience.
Transitions produce these kinds of gaps in understanding. Few things can produce more
of a sense of economic unreality than to read in a business publication like the Economist
a rigorous assessment of the prospects for global warming and then find five pages later
an article on the new oil play in the Arctic Ocean or in deepwater off Brazil that totally
ignores the impact of global warming policy on hydrocarbon demand and the on the
stunted economic return likely on the tens of billions that will have to be invested to
recover these resources.

With respect to global warming, once the emissions implications of current economic
growth in just the four CRIB countries, the numbers are inexorable. A vast reduction in
carbon combustion and a massive increase in green energy production is the only future
that has any choice of being sustainable.





Over the next ten years, it will become ever more apparent that the existing hydrocarbon
based energy industry will be playing a game of last man standing in which the prize will
go to the industry or the components of particular industries that are more efficient and
more sustainable. The billions and billions of dollars involved in extracting and using
the unconventional resources this committee is reviewing, these additional billions in
externalized environmental costs that have so far accompanied such developments, will
not be paid by a public that is struggling with both the costs of transitioning to a green
economy and with the steadily accelerating costs of unprecedented climate change.

So far, the only industry that seems to recognize this fact, even if the recognition has been
somewhat begrudging and incomplete, has been the coal industry. Perhaps because it has
not been sheltered, as shale gas extraction has been, from the upsurge of public
opposition to unsustainable energy generation, the industry is now developing a serious
commitment to clean coal and trying to make deep subsurface C02 injection work. It is
far too early to assess whether they will be successful in these efforts, but the fact they
are starting to face their future in this manner is a welcome development. The shale gas
industry needs a similar epiphany if it is not to energy a brief burst of publicly subsidized
splendor followed by a decline that leaves much of the American countryside an
industrialized sacrifice zone.

Hopefully, the work of this Committee will represent a starting point in that effort.

Thank You.
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From: Joan Raderman

To: Boulder County Board of Commissioners
Subject: Ban Fracking Now
Date: Friday, March 23, 2012 9:58:00 AM

Dear Boulder County Commissioners,

I commend you for taking the right step forward and passing a six-month moratorium on hydraulic
fracturing (fracking) in Boulder County. However, | urge you to use this time to move forward with a
full fracking ban.

Fracking can contaminate our drinking water and harm our communities. Furthermore, the proposals to
allow Boulder County open space to be fracked are inappropriate on land purchased with taxpayer
funds to be preserved for public recreation and the environment.

As your constituent, | urge you to impose a moratorium on fracking in Boulder County, so that you can
investigate all options to place a permanent ban on fracking.

Joan Raderman

3383 Cripple Creek Trail
Boulder 80305
303-358-4300
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From: Janice Michon

To: Boulder County Board of Commissioners
Subject: Fracking

Date: Sunday, March 25, 2012 4:14:42 PM
HI folks!

PLEASE do not allow fracking on public lands.

I am concerned about all the reasons that are in the news.

Thank you!  Janice Michon
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From: Judith Blackburn

To: Boulder County Board of Commissioners
Subject: Fracking
Date: Wednesday, April 04, 2012 2:17:31 PM

Dear Ms. Gardner, Ms. Delmenico, and Mrs. Toor:

| encourage you to adopt an ordinance that effectively bans fracking in Boulder County on the basis
that it violates the guaranteed rights of citizens to health, safety, and a sustainable lifestyle. | realize
that the state claims to preempt your power to do this, but | want you to know that the citizens of
Boulder County will support you on any legal challenges that may follow from your determination to
oppose the powerful oil and gas corporations on this matter.

Sincerely,
Judith Blackburn

3724 Oakwood Drive
Longmont, CO 80503
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From: Pamela Sherman

To: Boulder County Board of Commissioners; pam sher
Subject: Fracking in Boulder County
Date: Wednesday, April 04, 2012 11:09:22 AM

Dear Commissioners Toor, Domenico, and Gardner,

Please ban fracking in Boulder County. You have received much information both
scientific and personal anecdotal on why this is crucial, so | don't need to repeat this
here. You will be allowing Boulder County to continue becoming a third world-type
resource colony if you do not ban this. The Halliburton Loophole has emasculated all
efforts to keep our communities safe. Regulation, however "heavy," means
permitting, ie. fracking--on their terms.

Our land and citizenry are casualties of their extractive process--once through the
loss of our water and fouling of the commons, resulting in heartbreaking health
issues and no water and second because of financial machinations. First we are
supposed to switch to natural gas. Second, as you also likely know, gas is slated to
be exported within two years (per Lisa Jackson), which will drive national gas prices
through the roof--great for the corporations, horrific for citizens and small
businesses who will not be able to afford this fuel and who have not switched to
renewables due to that cost. Where will we be then?

To quote Michael Klare, professor and author of the newly-released book The Race
for What's Left, "How we characterize our energy predicament in the coming
decades and what path we ultimately select will in large measure determine the fate
of this nation."”

As you already know, the community rights approach has been implemented in over
100 communities with no lawsuits. As you also know, a lawsuit at some point
somewhere will be inevitable. The evidence then that corporate pre-emption
includes pre-empting our water, air, soil, health, and local self-determination will
then be obvious to the county, state, and nation. Please include full-cost
accounting in your deliberations. If a lawsuit costs $1 million but you are losing
several million per year due to truck traffic, lost tourist dollars, etc. etc. isn't it
obvious which course is the wise one to pursue, both morally and financially?

I understand that you have first loyalty to uphold state pre-emption laws. However,
when those laws are patently unjust to the people who elected you, | am asking that
you do that which accords with human decency and side with the people.

Please have a reasoned discussion about banning fracking based on
community rights with the lawyer who evolved and implemented this approach
both within and outside the U.S., Thomas Linzey of the Community
Environmental Legal Defense Fund. Their website is www.celdf.org

Citizens are counting on you and will support you all the way in this strong
approach.

Yours truly,

Pamela Sherman
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From: Judith Blackburn

To: Boulder County Board of Commissioners
Subject: Fracking
Date: Wednesday, April 04, 2012 2:17:45 PM

Dear Mr. Toor, Ms. Delmenico, and Ms. Gardner:

| wish to encourage each of you to adopt an ordinance that would effectively ban fracking in Boulder
County on the basis that the potential threats to health and sustainability violate the guaranteed rights
of Boulder County citizens. | realize that the state claims preemption in the case of oil and gas
development, but | think you will find that the citizens you are pledged to protect will support you in any
legal challenges that may arise from standing your ground against the large oil and gas corporations
promoting their own self-interest in this matter.

Sincerely,

Judith Blackburn
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From: Pamela Sherman

To: Boulder County Board of Commissioners

Subject: Fwd: Las Vegas City Council PASSES COMMUNITY RIGHTS ORDINANCE BANNING FRACKING
Date: Wednesday, April 04, 2012 3:41:55 PM

Attachments: Anti-fracking law adopted LasVegasOptic.com.pdf

Las Vegas New Mexico is the first community in the West to ban fracking and
drilling...

what courage this takes! -- can any Colorado community emulate this progress?
Wes

Begin forwarded message:

From: Drilling Mora County <drillingmoracount mail.com>
Date: April 4, 2012 11:33:18 AM MDT

To: "Recipient List Suppressed™: ;

Subject: Las Vegas City Council VOTES to PASS COMMUNITY
RIGHTS ORDINANCE

An article in the Las Vegas Optic is attached.

April 4, 2012
Las Vegas, New Mexico

Las Vegas, New Mexico Council Votes to Pass the Community Bill of
Rights Banning Corporations from Fracking for Shale Gas

“Along with the City of Pittsburgh, this is how we change federal law,
folks. It starts at the bottom. We do this, and other cities do it. It starts
a ball rolling that hopefully will not stop. We change our laws in this
great country that protect us instead of protecting corporations.” ---
Andrew Feldman, sponsor of "Las Vegas Community Water Rights and
Self-Government Ordinance”

Monday night the City of Las Vegas, New Mexico, City Council voted on a
community Bill of Rights. It is known as the "Las Vegas Community
Protective Water Rights and Local Self-Government Ordinance." This
Ordinance establishes a new system of law--giving rights to citizens and
nature.

The City Council voted 3-1 in favour of the Ordinance. In favor:
Councilman Feldman, Councilwoman Tonita Gurule Giron and
Councilman Romero. Opposed: Newly elected Councilman Vince Howell.

This community rights ordinance is the first rights-based ordinance to
pass in the southwest. It takes courage to be the first on the block, but
more importantly, it takes a strong moral compass to stand up for the
rights of the citizens when the pressure to support the status quo is
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Anti-fracking law adopted
City already facing lawsuit

By Martin Salazar
Tuesday, April 3, 2012 at 4:56 pm (Updated: April 3, 5:42 pm)

Setting aside the grave concerns raised by its legal counsel and its insurer, the Las Vegas City Council voted 3-1 on
Monday to approve a community bill of rights ordinance, becoming the first municipality in the state to do so.

Moments after the vote, as jubilant backers of the controversial measure were
celebrating, the New Mexico Oil and Gas Association notified the city attorney that it
would be filing suit over the matter.

Leading the charge to approve the anti-fracking ordinance was outgoing Councilman
Andy Feldman, who was joined by mayoral hopeful Tonita Gurule-Giron and
Councilman David Romero in voting for the measure.

Voting against the ordinance was newly elected Councilman Vince Howell, who urged
the governing body to slow down, given the potential repercussions. Mayor Alfonso
Ortiz, who is seeking re-election, also opposed passage of the ordinance as written,
though he only gets to vote when there is a tie.

Mercy Lopez/Optic
photo

Sarah Moore, left, Jennifer
Lindline, both of Las Vegas,
and other supporters of the
anti-fracking ordinance
cheer after the Las Vegas
City Council votes 3-1 to
adopt the ordinance.

The ordinance seeks to elevate the civil rights of the community and of its natural
resources while limiting the rights currently enjoyed by corporations.

A standing-room-only crowd was on hand at the council chambers to witness the vote,
and most of them applauded when the measure passed.

“This is a historic moment for Vegas, and it may face legal challenges but that's how
you start changing federal law,” Feldman said after the meeting. “I feel really passionately that our rights are being
trampled at the expense of corporations for profit and that the ... citizens in this country need to start taking back their
rights. This is where it starts, in a grassroots effort.”

Although the ordinance was approved by the council majority, its legitimacy remains in question. City Attorney Dave
Romero told the council that the ordinance, as written, violates the city charter because the measure requires a
unanimous council vote and a two-thirds vote of the electorate in order to repeal it. The city attorney even warned the
council that if it approved the ordinance he might have to go to court himself to challenge it, given the oath he took as
city attorney.

“I do have serious, serious concerns about the constitutionality and the legality of this document,” he told the council. “It
violates, in my opinion, the constitution of the United States, the constitution of New Mexico. It is pre-empted by state
law...

“I think the average person feels strongly about protecting our water from pollution or contamination, and that part is
fine,” he added. “But there is a second part to this ordinance, that is (a) community bill of rights, and that section is just
out of bounds with the laws, precedent and the rules of the Supreme Court, and so as city attorney, | cannot recommend
it be passed, and | find that it's unconstitutional and violates our charter.”

The Municipal League, which is the city’s insurer, also reviewed the ordinance and found it to be in violation of the state
and federal constitutions, City Attorney Romero said. He said the Municipal League has already said it will not provide
the city with a defense if it is sued over the ordinance nor will it cover any judgments against the city resulting from the
ordinance.

The city attorney cautioned that the city could lose millions of dollars if it is sued, and any money paid out in judgments
would come at the expense of funding for city services like police and roads.

“We are inviting litigation that we are sure to lose,” he said. He also said the ordinance could adversely affect the water





rights of acequias and of the city.
Besides, he argued, the city already has a moratorium on hydraulic fracturing in place.

The ordinance was drafted by The Community Environmental Legal Defense Fund, which is based in Pennsylvania. The
non-profit organization has offered to provide representation to the city at no cost if it is sued over the ordinance,
however, it has made it clear that the city is responsible for any liability resulting from the adoption of the ordinance.

A number of other municipalities around the country have passed similar measures.

Feldman said that contrary to the city attorney’s statements, the ordinance isn'’t illegal or unconstitutional, and it doesn’t
violate the city charter. He said attorneys are naturally concerned about its provisions because it's a new area of law.

Dubbed the Las Vegas Community Bill of Rights and Local Self-Government Ordinance, the measure makes it unlawful
for any corporation to engage in the extraction of oil, natural gas, or other hydrocarbons within the city of Las Vegas and
its watersheds.

But it also contains a number of ground-breaking provisions.

* It holds that wetlands, streams, aquifers and other water systems possess inalienable and fundamental rights to exist
and flourish within the city.

« It attempts to strip corporations that violate the ordinance or that are trying to engage in activities prohibited by the
ordinance of “the rights of persons afforded by the United States and New Mexico Constitutions.”

* It tries to strip those same corporations of rights afforded to them under the commerce or contracts clauses of the U.S.
Constitution and corresponding sections of the state constitution.

« It states that individuals or corporations violating the ordinance or trying to engage in activities prohibited by the
ordinance can’t enforce state or federal preemptive law against the people of Las Vegas or to challenge the ordinance.
Preemptive law refers to the doctrine that federal and state laws trump municipal laws when there is a conflict.

Mayor Ortiz argued that while he believes in protecting the city’s water, the ordinance has major implications. He said
the ordinance needed to be thought out carefully and has only been under serious discussion for two or three months.

“Let’s be sure we pass something that is reasonable, something that we can live with, something that we can defend,”
he said. “...The implications are major.”

Howell said he is against fracking but added that he’s concerned that most people in the community aren’t aware of the
ordinance.

“I have not heard the other side of this issue, and | am very concerned about that,” Howell said. He also noted that the
governing body is in flux, with Feldman’s term about to end and the mayoral race up in the air. He argued that given the
seriousness of the measure, a vote should be postponed until after the April 17 runoff.

“I think that this vote needs to be owned by the City Council ... because it's a very, very important vote,” he said.

Gurule-Giron, meanwhile, complained that the council had been given legal opinions on the ordinance at the 11th Hour,
saying the council wasn’t given enough time to review them. She also criticized the mayor and the city attorney for
putting the item on the agenda if there were so many concerns with it.

City Manager Timothy Dodge noted that the ordinance was proposed by Feldman, and that as such, the process
requires that it be included on the agenda.

Ortiz added that the city attorney revised the proposed ordinance, but that the revised version wasn’t acceptable to
those who were pushing for it.











dauntingly powerful.

Councilman Andrew Feldman sponsored the Ordinance, advocating for
the rights that citizens and ecosystems thrive in the City of Las Vegas,
New Mexico, as they would under this community rights ordinance. He is
committed to working with other New Mexico communities to help them
pass community rights ordinances.

In the words of Councilwoman Tonita Gurule Giron, after the vote, "It
was the right thing to do."”

Councilwoman Gurule Giron is running in the City of Las Vegas mayoral
race. The voting date is April 17th, 2012.

At the request of a committee of Las Vegas citizens, the Community
Environmental Legal Defense Fund, CELDF, known for their work with
communities around the world, helped them draft a rights-based
ordinance which they then presented to Councilman Feldman for his
support.

Today the community of Las Vegas will stand along side with over 140
communities across the United States who exert their rights to local self-
government, local sustainability, and a Bill of Rights that protect their
communities and nature from corporate threats. And perhaps most
importantly, establish Democracy within their communities for the first
time in their lifetimes.

Drilling Mora County

To unsubscribe from this list, please reply to this email with
"Unsubscribe” in the subject line.

Drilling Mora County

drillingmoracount mail.com

www.drillingmoracounty.blogspot.com
http:drillingmoracounty.org

Mission Statement:

To protect and preserve the water,land, air, health, and culture of
Northern New Mexico

by educating people about the adverse impacts of oil and gas exploration
and production within our Region.

mas vale prevenir que curar
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From: Dan Frazier

To: Boulder County Board of Commissioners
Subject: Fracking
Date: Wednesday, April 04, 2012 9:56:12 PM

Dear Commissioners,

When fracking, a lot of trucks and big rigs are damaging county roads. If Weld
County can be used as a guide, the damage to our roads will exceed the entire
budget for the Boulder County Road Maintenance Division.

Boulder has had droughts in the past. We will have them again. What are you
going to tell the people when the frackers are using hundreds of millions of gallons
of their water?

In a few years, when toxins are discovered in the water table, what is your plan to
address the problem?

When a local landowner has been wronged by frackers, what chance does your
lawyer think he has of winning in court?

Citing budget concerns, Parks and Open Space have already declined to investigate
reported environmental spills on Open Space related to fracking. What will happen
when the number of fracking operations increase?

Community Rights Ordinances have been enacted in other states. Although they
have been successful, you decline to try this approach to protect Boulder.

What do you have against winning?

Dan Frazier

4853 Fountain St.
Boulder, CO 80304
(303) 443-8864
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From: Pamela Sherman

To: Boulder County Board of Commissioners

Subject: Shale Gas Financial Analyst March 2012 presentation transcript
Date: Wednesday, April 04, 2012 5:30:55 PM

Attachments: Blank 20.pdf

Dear Commissioners,

Attached please find the presentation transcript by Deborah Rogers on the
economics of shale gas extraction.

Ms Rogers began her financial career in London working in corporate finance and
later served as a financial consultant with Merrill Lynch and Smith Barney. She then
started an artisanal cheese making operation in Texas and became interested in
natural gas when an energy company planned 12 high impact wells next to her
dairy property. After exhaustive research, she began speaking out in 2009 about
anomalies she had identified in the shale gas industry, including false expectations of
the yields and profitability of many shale gas plays and over-hyping of investments
therein.

Ms Rogers is the founder of the Energy Policy Forum, a prominent web site and blog
for discussion on these and related matters. She was featured in a lengthy NY Times

article by lan Urbina on June 26, 2011 entitled “Insiders Sound an Alarm Amid a
Natural Gas Rush.”

Yours truly,
Pamela Sherman

My iPad accepts sole responsibility for all grammatical and spelling errors.
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March, 2012

In Their Own Words: Examining Shale Gas Hype

A presentation given throughout New York State and Pennsylvania in March, 2012

By Deborah Rogers

When faced with the economic questions of shale gas development, there is one key
point, it seems to me, that all arguments rest on and that is the question of reserves. If
you can convince people that natural gas is super-abundant, then the other economic
arguments simply fall into place. If shale gas is truly abundant, then there will be long
term economic benefits for a region; there will be good jobs creation and tax revenues;
and there will be royalties paid out over long periods of time and then spent in the local
economy thereby providing induced and ancillary benefits. All these arguments are
crucial and important. | would be the last to say otherwise. But what if these reserves
are not as sure as industry claims? What if they have been overstated? What if they
have been vastly overstated? That is what | want to begin with today. An in-depth
examination of reserves because | think we need to look closely at this to determine just
how much benefit we can truly expect from shale gas extraction in any given region.

If any of you have heard my other presentations, you may have heard me mention that
publicly traded companies have two sets of economics: firstly there is what | call the
field economics, which addresses what is actually occurring out in the field with regard
to well costs, production history, etc. and the other set | refer to as "Street" economics,
which entails keeping a company attractive to financial analysts and investors so that
the share price moves up. Today we are going to be looking primarily at the "Street"
economics because, in my opinion, this has more to do with the frenzy we have seen in
shale gas for the last five or six years.

| often refer to shale gas activities as "drilling for dollars in the capital markets". The
primary motivation being to access huge capital investment from Wall Street. Drilling for
natural gas was often times secondary and | believe that a reasonable argument can be
made that natural gas, in some cases, is simply the facade behind which the industry
accesses large capital investment which has been used more for land grabs than actual
drilling.

There has been, essentially, a recipe which the industry employed to effect "drilling for
dollars" including: 1.) claiming very high reserves, or EUR (which, quite conveniently,
could not be verified for a number of years due to lack of historical production) 2.)
drilling for press releases 3.) claiming long lives for the wells (which held the promise of





long term economic benefits for a region and its local economy), and 4.) showing rapid
growth in production ( which made it appear that the strategy was highly successful, a
"game changer".) All of these are necessary to give the appearance of a "revolution".

Further, | believe that the financial anomalies seen in shale gas would have been
exposed long ago were it not for the massive fees that Wall Street investment banks
foresaw in this sector. These banks ended up being the primary "cheerleaders" of this
industry as we shall see.

Why are reserves so important?

We have all heard a great deal of talk about reserves and resources and 100 years of
gas. | would like to begin by defining reserves and resources and then examining the
reasons why reserves and our understanding of them are so important.

This notion that we have 100 years of gas available is misleading at best. Industry uses
this figure but it simply isn't true in a way that is meaningful. It is a deliberate confusion
of what geologists refer to as resources vs. reserves.

Resources are the total amount of gas that is potentially available in the ground. And
this is indeed about 100 years worth but this gas is not necessarily available nor is it
necessarily economically viable to pull it out of the ground. The Society of Petroleum
Engineers (SPE) defines resources as "potentially recoverable but not yet mature
enough for commercial development due to technological or business hurdles." In other
words, it exists but cannot necessarily be pulled out of the ground because of lack of
existing technology or it simply is not economically viable.

Reserves on the other hand are defined by petroleum engineers as gas that can be
realistically pulled out of the ground at today's prices and using today's technologies.
This is now estimated to be only about 11 years worth. Unfortunately, claiming
resources rather than reserves makes it sound as though natural gas is very abundant
when in fact it may not be. Obviously it becomes even more problematic when policy
begins to be implemented based on resource numbers rather than actual reserve
numbers and that is precisely what is occurring at present. That is foolish to the
extreme.

So let's take a look at reserve estimates in several shale plays which now have
historical production numbers. | think you will begin to see why policy should not be
based on such estimates at present. There are quite simply far too many questions and
red flags flying.

For a publicly traded company reserves are very important indeed because it is one of
the primary gauges that investors and analysts use to determine the attractiveness of a
company.





| thought | would let the Clean Skies Foundation, which is an industry funded group tell
you in their own words why reserves matter. In a letter addressed to the SEC, Clean
Skies states: "Companies are evaluated by its shareholders and other stakeholders
based upon the accuracy of its reserves reporting. In particular, reserves reporting
directly impact the amount of capital a company can raise in the marketplace
[emphasis mine]...Reserves are at the core of a company's ability to access the funds
needed to meet these huge [drilling] needs."

Reserves are stated by using what is called an EUR which stands for Estimated
Ultimate Recovery. This is the reserve figure.

Interestingly, in 2011, | was involved with a project for the Ft. Worth Independent School
District involving gas wells near schools. Chesapeake had projected a royalty figure for
the district which | thought was too high. So | queried Chesapeake about the underlying
assumptions they had used to calculate this figure because they had not published

them on their website, only the high royalty claim. They came back to me and said they
had used an average EUR of 3.0 in their projections. | found that to be of great interest.

In 2006, Netherland Sewell, a highly respected reservoir engineering firm, estimated
that the average EUR for a Barnett well was 1.135 Bcf. Another estimate was done by
Labyrinth Consulting in 2011 on a much larger sample of wells which, incidentally, would
also have included all the so called improvements in technology which industry claims
have occurred. The numbers for the play, however, were still between 1.0-1.5 Bcf for all
operators, with Chesapeake actually at 1.5. This is based on actual well production filed
with the State.

So Chesapeake's claim of an EUR of 3.0 Bcf for the play is twice as high as the average
for their actual wells according to production history filed with the Texas Railroad
Commission. Is this an aberration? Let's look at another example in a different shale

play.

Powers Energy Investor is an industry publication. In its April 15, 2011 edition it stated:
"...the Fayetteville shale play has reached peak production. Based on information
available by the plays leader, Southwestern Energy and the Arkansas O&G
Commission, it appears that the meteoric production growth of America's third largest
shale play is a thing of the past".

The report goes on to state: "another significant misconception surrounding the
Fayetteville is the size of EUR per well...on its Q2 2011 earnings call, CEO Aubrey
McClendon announced that it had moved up its EUR per...well from 2.4 Bcf to 2.6 Bcf.
To put into perspective how ridiculous CHKSs claim of 2.6 Bcf is, consider the following:
of the company's 742 operated wells completed on the Fayetteville only 66 (9%) have
produced more than 1 Bcf and none have produced more than 1.7 Bcf. CHKs average
Fayetteville well has produced only 541 mcf."





And the play is over half drilled out.

Southwestern had also upped its EUR for their Fayetteville wells from 2.2 Bcf to 2.4 Bcf.
The Powers Energy Investor concluded that "...there is little doubt that CHK and SWN
have grossly overstated their EUR per well. For example, the 594 wells drilled between
2005 and 2007 are unlikely to ever produce much more than 1 bcf each. While | do not
have access to the actual decline curves for these wells, there is no doubt that
Fayetteville operators are using unrealistic decline curves that include transient flow (the
gush of gas occurring immediately after a well is put on production which should not be
included in proper analysis) and b-factors that are unrealistically high".

And lastly we go to the Haynesville and take a look at EURSs there. All operators in the
Haynesville claim EURs between 5-7.5 Bcf. Actual EURs based on historical production
are PetroHawk 4.5, Encana 3.5, EOG 3.0 and CHK 2.75.

Clearly, there is a problem with extraordinarily high estimates of reserves.

One may well ask how they are coming up with such high numbers? A high EUR can
be calculated by using what is known as a b-factor in excess of 1. As the Powers
Energy Investor stated this can produce EURs that are "unrealistically high" or as Dr.
John Lee, a petroleum engineer and architect of the SEC Rule Change for Oil and Gas,
puts it, "physically unreasonable" conclusions.

| am not a petroleum engineer or geologist but | am now going to talk about b-factors.
This is simply a number which is used to calculate the decline curves for a well and
thereby estimate reserves.

The Society of Petroleum Engineers (SPE) have cautioned about using a b-factor value
greater than 1. In 2008, SPE claimed that using a high b-factor to estimate shale gas
reserves "yields enormously high reserve estimates which has nothing to do with
reality".

And yet, some of these shale companies routinely used b-factors in their investor
presentations which were at times substantially above 1. For instance, PetroHawk used
b-factors of 1.1 and Chesapeake Energy used b-factors as high as 1.4 - 1.6.

The NYT, in their "Drilling Down" series stated that "experts consulted about these b-
factors pointed to other variables that CHK and other companies may be using to
correct for possible overstatement, but several disputed the degree to which the other
assumptions disclosed would compensate, or if they would exacerbate the problem."

When shown a PetroHawk chart by the NYT, Dr. Lee "said he saw no evidence that the
company had used any assumption to correct for the resulting possible overestimation."
He told the Times in a email that "if you find other cases like this and if you can establish
that no minimum terminal decline rate was imposed, you may have identified
overstatement of reserves in those cases."





The Times then went back to PetroHawk. PetroHawk claimed that they used an average
b-factor of .9 rather than 1.1. Interestingly, however, after the Times questioned them,
they quit using the model in their presentations.

2. Drilling for press releases.

Because reserves are so important to the capital needs of a publicly traded oil and gas
company, it becomes necessary to promote reserves and particularly any new growth in
reserve estimates in order to promote ones share price and gain access to additional
monies. Aggressive PR campaigns began to be used to facilitate such promotion.
Industry insiders have referred to this as "drilling for press releases".

Monster wells are the darlings of industry PR departments. Monster wells have a very
high IP rate in the first 30 days of production. Companies announce when they have hit
a monster well by sending out a press release accordingly. In the early days it was
assumed that unconventional wells would perform in roughly the same manner as an
old fashioned vertical well and so a high IP rate was considered good. But we know now
that unconventional wells do not necessarily perform like conventional wells. In fact the
so called horizontal monster wells can actually die off much more quickly than the more
moderate IP wells.

In a newspaper report dated November 2010, the Fort Worth Star Telegram writes of
one monster well in the Barnett belonging to Chesapeake Energy. ".. The southwest
Arlington well is suddenly making waves as the mother of all monster wells".

But according to an email dated only 4 months later, March 2011, which was leaked to
the NY Times, a Chesapeake geologist wrote to a federal energy official explaining how
gas flows from these wells: "some rocks only flow [gas] through the fractures and so
they have HUGE IP rates and then quickly die off in a few months. Other rocks are able
to flow through the rock matrix (it's actually pore space left behind by organic material
that's been converted to hydrocarbons). These wells decline much slower over years."

According to the Chesapeake geologist, it is simply a matter of the porosity of the rock
in how the gas will flow and how much will flow. Further, there is no guarantee that
these wells will be long lived or sustain large reserves. And yet these are the very wells
that industry loves to tout in press releases. Why? Because they can claim large
reserves and potentially borrow more monies immediately based on this information.

| asked a friend who is a geologist to pull the production data on this "mother of all
monster wells" because | was curious how it had performed to date. Here is what he
had to say: "It is an interesting well. It had a huge drop-off between the peak month and
the following month but has been rather flat since. Without pressure data, it is difficult to
understand. It is likely that they are choking it back. My guess is that, while production





appears flat (a good thing for big EUR), pressure is dropping which means that at some
point, production will simply crater."

To reiterate this point of the need for high IP rates, | would like to quote an industry
friendly blog site from the Eagle Ford Shale which states "High IP rates may be good for
investor reports, but perhaps not that great for the landowner in the long run...As a
landowner, you don’t have any choice in the matter as to how hard an oil company flows
a new well on your land, so, “too bad” if they let it “burn out” early to boost numbers
reported to investors".

But this brings up another interesting aspect in drilling for press releases. According to
a former Halliburton advisor, horizontal wells are not always the best way to harvest
shale gas but drilling for press releases wins out over more prudent decision making.
He states: most companies are interested in very high IP for a press release which
leads to multi fractured horizontal wells as the preferred...practice. However as
production declines, restimulation becomes necessary but the industry doesn't have a
good method for restimulating...horizontal wells. Vertical wells may be a better
approach."

Yes, but Wall Street has made it quite clear that they are not interested in investing in
vertical wells. The monies have almost completely dried up for conventional vertical
wells which has decimated that part of the industry.

So we have seen that companies love to drill for press releases. We have also seen
that people working within this industry are seriously questioning reserve calculations.
And we have seen that actual production history is not correlating to company claims of
reserves.

What is next? The claim of long well lives and the booking of reserves in company
financial statements which cannot meet SEC requirements.

3. Claiming long well lives

After the Times article came out last summer the SEC began issuing subpoenas to a
number of shale gas companies and one of the things they are examining is the method
of reserve estimation being used.

The SEC can investigate in two ways: informally, without subpoenas and formally, with
subpoenas.

According to Ryder Scott, a premier reservoir analysis firm, 80% of the top 50 10K oil
and gas companies were issued comment letters by the SEC in 2010 regarding





anomalies in public filings or reporting. This in itself is not so unusual but some of the
comment letters addressed the length of well life and PUDs, which stands for proved
undeveloped reserves, which were being calculated by some of these shale companies
at apparently "mathematically impossible" rates.

Under the new rules, companies must develop PUDs within 5 years to move them off
their books as undeveloped to developed. This is a basic investor protection to ensure
that companies do not "book" or claim reserves but never actually develop them. That
would, of course, make their prospects look quite attractive while having no real basis
for this attractiveness in reality. Interestingly, many of the shale companies were
claiming PUDs that could not be developed within the 5 year time frame.

According to the Oil and Gas Journal:

- Devon Energy 9.1 years

- Range Resources 11.8 years

- Chesapeake Energy 13.1 years
- Apache Corp. 15.1 years

None are in compliance with SEC rules.

As you can see, this is obviously problematic because it can give investors a false
sense of security about the prospects of a company. That is why the SEC issues
comment letters. It is to ensure that companies are complying. If they can't comply, then
they must give a reasonable explanation of why they cannot meet the rules. You will see
from the following comments that sometimes company explanations are disregarded by
the SEC and the company is expected to comply immediately.

So let's examine some of the comments which the SEC has issued to these companies
with regard to claims of PUDs:

"Therefore, at this rate of development, it will take at least 50 years to develop all your
PUDs, assuming that no additional PUDs are added during that time. Tell us how this
complies..." - Securities and Exchange Commission, 2010

SEC questioning well lives:

"All proved reserves must meet the standard of reasonable certainty. Therefore, please
tell us the evidence that you have that horizontal wells in this reservoir for the properties
in question will produce for fifty years and in some instances longer." - Securities and
Exchange Commission, 2010

The companies can ask that their answers be redacted and most do just that. The
following comment from the SEC, however, makes it very clear what the companies
came back with as their explanation to the above question:





"In regards to your response...as we stated...proved reserves must meet a standard of
reasonable certainty. While a few thousand vertical wells, a very small subset of the
total wells that were drilled fifty or more years ago, have exhibited long lives, this would
appear to support only the possibility that horizontal wells may exhibit lives of fifty
years...By assuming well lives that only a small percentage of vertical wells have
achieved, it does not not appear that your reserve estimate is reasonably certain to
occur. Therefore, please revise your filing to limit the reserves to well lives that are more
reasonably certain to occur." - Securities and Exchange Commission, 2010

In January 2012, prices plunged to 10 year lows due to a market glut from over-
production. According to the DOE, production in 2011 reached 4.5 billion cubic feet per
day but demand was a mere 920 million cubic feet per day in comparison. So
production exceeded demand fourfold.

Operators have explained this in two ways: firstly, most have claimed that this
overproduction is because they are simply so good at what they do they have effected a
"shale gas revolution" when in actuality overproduction probably had more to do with
meeting debt service for some of these companies ; and secondly, some are now
promoting low prices as their intent all along as some sort of "gift" to the people. | find
this second claim so egregiously outrageous that we are going to examine it and
expose it for precisely what it is: shamelessly blatant spin.

Last month both Conoco Phillips and Chesapeake Energy announced that they would
cut production in order to stabilize prices. Unfortunately, there is some question as to
whether these cuts are very meaningful. For instance, Conoco Phillips readily admitted
that their production of unconventional oil, also called liquids rich production, produces
gas as a by-product.

| posited in presentations shortly after these announcements were made that there was
potentially another aspect to these cuts. It was highly curious to me that the cuts
announced were in the Barnett and Haynesville and were for dry gas only. It seemed
quite suggestive that these cuts were, very simply, house cleaning of embarrassing
assets. Chesapeake Energy's press release would seem to confirm this.

In January, 2012, Chesapeake Energy announced that "Chesapeake plans to defer
completions of dry gas wells that have been drilled but not yet completed, and also
plans to defer pipeline connections of dry gas wells that have already been completed."

It is quite clear that millions and millions of dollars have been spent to drill wells that will
never be completed and other wells that have been completed will not be hooked up to
pipelines. Further, this land where wells have been “drilled but not yet completed” or
where wells were actually “completed” but no pipeline connections will be forthcoming
was used for shale gas, has suffered environmental degradation but now will not
produce revenues of any kind in the way of royalties or taxes. Further the land is now
virtually worthless for any other use since no complete reclamation plan is in place. |





have been arguing for quite some time that shale gas wells, because of their
questionable economics, may not be the highest and best use of the land. My case is
getting stronger.

This is not the first time that producers have announced cuts in production in a attempt
to stabilize prices. It happened last in 2009. Reuters did an interesting piece which
highlighted what had actually occurred.

According to Reuters: "Chesapeake's production actually rose in the second quarter of
2009 after cuts were announced, as increasing output from new wells more than offset
the cuts it made at existing facilities, company data show...analysis of the data
suggested that, after cutting more than it pledged in the first quarter (of 2009),
Chesapeake ramped production back up just a few weeks after announcing the second
reductions."

It is interesting to note here that just a few months after these cuts were announced,
Fitch downgraded Chesapeake Energy as being at risk of debt breach.

Reuters analysts concluded that "the doubling of cuts announced...as prices continued
to decline, could only have lasted 26 days at that rate."

It seems highly suggestive that meeting debt service won out over stabilization of the
markets.

Martin King, an analyst at FirstEnergy stated, "In the past, those that shut in typically
talked up a storm ... but when the data finally came in, little had actually been shut in."

As to the current cuts which were announced in late January, Keith Barnett, executive
VP at Springrock Production which forecasts US natural gas supply said, "The market
doesn't think there is a lot of production cutting going on".

And prices have continued to fall since these cuts were announced. The market is
clearly not stable.

Further it looks as though the oversupply will continue. Reuters went on to say that "the
U.S. government on Tuesday increased its 2012 production forecast for the second time
since the production constraints were announced; it now expects output to climb 2.6
percent versus last year to a record high".

This is obviously problematic for the stabilization of gas prices and the natural gas
market in general.

And now | want to quickly address that second point | mentioned earlier which is the
claim by some operators that low gas prices are some sort of "gift" to the people. | found
dozens of references to this but | decided in the end to use this one for illustrative
purposes. | chose the keynote address at the Gas Insights conference held in the





Marcellus last September. This conference was sponsored by the Marcellus Shale
Coalition which is of course a group funded by industry. So | think it is safe to consider
this address as indicative of what the industry purports as a whole:

"This new energy supply revolution in the U.S. is so enormous that American
manufacturers now enjoy natural gas costs that are the lowest in the world. Since 2008,
the abundant supply of natural gas has dropped the price of natural gas by 67%,
providing an economic stimulus of $250 million per day, far exceeding any benefit from
government stimulus efforts that are inflationary and simply add to the debt burdens we
are passing on to our children and grandchildren. This domestic energy cost advantage
is already attracting industrial jobs back to the U.S."

This begs the following rhetorical question: Are we to truly understand that the natural
gas industry has worked diligently, putting its own interests aside, to deliberately drive
prices to 10 year lows so that 1.) manufacturers can "enjoy natural gas costs that are
the lowest in the world"; 2.) "an economic stimulus of $250 million a day" could be
provided, unselfishly, though this has placed some natural gas companies on the brink
of bankruptcy and lastly, 3.) the "domestic energy cost advantage [could] attract
industrial jobs back to the U.S." even though producing gas to this extent in turn
jeopardizes hundreds of thousands of jobs in the natural gas industry itself ? All of this
out of the goodness of their hearts?

Quite the contrary. In an earnings call for financial analysts, Mr. McClendon of
Chesapeake Energy stated the industry's goal of pricing parity with crude: “...that is
obviously the Holy Grail for our industry is to have gas achieve oil pricing parity in the
us.”

With crude prices hitting all time highs in 2011, oil pricing parity is extremely unlikely to
result in low gas prices and the above mentioned benefits to the American people.
These benefits of jobs and economic stimulus will only accrue if gas prices remain
depressed for the long term. But if gas prices remain depressed for the long term, it will
prove exceedingly difficult for these companies to continue the "shale gas revolution".

Gas prices are at ten year lows for one reason and one reason only: because these
operators continued to produce all the way down this slippery slope and have glutted
the market. Any attempt to spin this into a "gift" is just that - spin.

Now, just a brief note on jobs creation. According to the Bureau of Labor Statistics, a
low point for employment in the oil and gas extraction sector occurred in 2003 with
approximately 118,000 jobs. Between 2003 and 2011, job growth in the sector
amounted to about 56% to reach 186,000 jobs by yearend 2011, a net gain of 67,900
jobs. But to put this into perspective, this job creation amounted to 1/20th of 1% of
overall employment figures in the US. There are currently 12.8 million unemployed. A
growth of 67,900 jobs in the entire oil and gas sector, onshore and offshore, during a
period of "game changing", "revolutionary" activity in the natural gas markets





demonstrates beyond a shadow of a doubt that jobs creation is overhyped to the
extreme.

"Financial Co-Dependency"

| want to conclude with a section | am calling "financial co-dependency". | am of the
opinion that this frenzy in shale gas would have been exposed long ago if it weren't for
the massive fees that large Wall Street investment banks could potentially envision in
the M&A sector.

The mergers and acquisitions market for shale assets has exploded in the past year to
eighteen months. According to Platts Oil and Gas Reporter, "Shale plays accounted for
80% of the $28.1 billion total for upstream deals done in the third quarter...quadruple the
value of shale deals done a year ago. Shale accounted for 46% of all energy M&A in
third quarter".

This equates to substantial fees. Energy M&A has become one of the most lucrative
profit centers for these banks.

| would like to delve into this "financial co-dependency" a bit further because I think it is
important to note the driving forces behind this so called "revolution" have not only been
the aggressive reserve estimations and convoluted financial engineering of shale gas
companies themselves. They have been enabled on a massive scale by large
investment banks on the Street who foresaw massive fees and spun the hype every bit
as much as the companies.

Since Chesapeake Energy recently announced that they intend to issue more senior
notes and divest more assets in off balance sheet transactions in an attempt to shore up
their ailing balance sheet, | thought we might look in depth to see what role these Wall
Street banks are playing in that very deal.

On "Feb 13, 2012 (BUSINESS WIRE) Chesapeake Energy Corporation... announced
that it is commencing a public offering of $1.0 billion of Senior Notes due 2019...BofA,
Merrill Lynch and Morgan Stanley & Co. LLC will act as lead book-running managers for
the notes offering".

"Closing for the note offering is expected Feb. 16. Bank of America/Merrill Lynch,
Deutsche Bank Securities Inc., Goldman, Sachs & Co., Morgan Stanley and RBS
Securities Inc. are joint book-running managers for the offering".

With regard to the divestiture of assets in off balance sheet transactions, "Jeffries &
Co.'s Ralph Eads is advising Chesapeake on its assets sales". It is interesting to note





here that Ralph Ead's also serves as a Director on the Clean Skies Foundation which
was founded by and currently funded by Chesapeake Energy.

| decided, for illustrative purposes that it would be interesting to examine the analyst
recommendations on Chesapeake from some of these same companies that are
underwriters and advisors in these deals. Please note the dates of these
recommendations and keep in mind that Chesapeake announced their offerings on
February 13, 2012. Clearly it takes several months lead time to organize these
transactions. So many of these banks made their analyst recommendations shortly
before or right at the time of the Chesapeake flotations.

The analysts at Goldman, Bank of America/Merrill Lynch, Deutschbank and Jefferies
rate Chesapeake Energy as follows:

"Chesapeake Energy (NYSE: CHK)'‘s stock had its “neutral” rating reaffirmed by equities
research analysts at Goldman Sachs...Also, analysts at Bank of America (NYSE: BAC)
initiated coverage on shares of Chesapeake Energy in a research note to investors on
Thursday, January 5th. They set a “buy” rating on the stock.

On Feb 13, 2012, BofA/Merrill Lynch reiterated it's buy rating on CHK. Morgan Stanley,
overweight.

Deutschebank rates CHK a hold as of mid Feb., 2012 and according to Jefferies,
Chesapeake Energy Buy rating is maintained, Dec. 29, 2011.

| will let you draw your own conclusions about such recommendations from the very
banks who are making large fees off these transactions with Chesapeake. But | will end
with comments from other analysts at firms that are not making a huge fee off the
transactions.

In the Deal Pipeline, dated February 15, 2012 or two days after Chesapeake's
announcement, an analyst stated "Chesapeake is in serious trouble...lts Enron style of
media hype, off-balance sheet accounting and excessive leverage has finally caught up
with them. The end appears to be close."

It should also be noted that Zacks has placed Chesapeake Energy on bankruptcy watch
with an Altman Z score of .84. Anything below 1.80 is considered to be at high risk for
bankruptcy.

And lastly, Neal Anderson of Wood Mackenzie, a premier Research and Consultancy
company, stated "It seems that the equity analyst community has played a key role in
helping fuel the shale gas M&A market, acting as the chief cheerleader for shale gas

plays."

| will conclude tonight with a comment that | truly wish | could take credit for because it
is so brilliant...but | can't. It belongs to Warren Buffet. He made this comment after the





economic meltdown in 2008 but | find it very apropos now with regard to shale gas
companies and the current price of natural gas. And the comment is this: when the tide
goes out, that's when you get to see who has been swimming naked all along."

Thank you.






From: Dan Frazier

To: Boulder County Board of Commissioners
Subject: Spam: community rights
Date: Thursday, April 05, 2012 2:32:19 AM

Setting aside the grave concerns raised by its legal counsel and its insurer, the Las
Vegas City Council voted 3-1 on Monday to approve a community bill of rights
ordinance, becoming the first municipality in the state to do so.
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From: Dan Frazier

To: Boulder County Board of Commissioners
Subject: community rights
Date: Thursday, April 05, 2012 2:44:45 AM

Tuesday, June 14th, the Town of Wales, NY, adopted a community rights ordinance
titled "Town of Wales Community Protection of Natural Resources.” The
Ordinance ( No0.3-2011) was enacted as a local law under NYS Municipal Home Rule
Act, which recognizes broad police powers under the statute. The Ordinance
establishes a Bill of Rights for Wales residents and “recognizes and secures certain
civil and political rights of the residents of the Town of Wales to govern themselves
and protect themselves from harm to their persons, property and environment.”
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From: Dan Frazier

To: Boulder County Board of Commissioners
Subject: Spam: community rights
Date: Thursday, April 05, 2012 2:57:23 AM

Current environmental regulatory structures are mostly about “permitting” certain
harms to occur — acting more to legalize the activities of corporations and other
business entities than to protect our natural and human communities
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From: Dan Frazier

To: Boulder County Board of Commissioners
Subject: community rights
Date: Thursday, April 05, 2012 2:59:44 AM

“We are very pleased to announce our first ordinance adopted in New
York State. It bans corporations from natural gas drilling and
fracking.” Mari Margil, Community Environmental Legal Defense Fund
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From: Dan Frazier

To: Boulder County Board of Commissioners
Subject: Spam: community rights
Date: Thursday, April 05, 2012 3:01:46 AM

Wednesday, October 19, 2011) By a unanimous vote, the Borough Council of Forest
Hills, Allegheny County, Pennsylvania, voted to adopt a Local Bill of Rights, along
with a prohibition on natural gas extraction to protect those rights.
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From: rod brueske

To: Boulder County Board of Commissioners
Subject: Ban Fracking Now
Date: Thursday, April 05, 2012 8:36:33 AM

Dear Boulder County Commissioners,

I commend you for taking the right step forward and passing a six-month moratorium on hydraulic
fracturing (fracking) in Boulder County. However, | urge you to use this time to move forward with a
full fracking ban.

Fracking can contaminate our drinking water and harm our communities. Furthermore, the proposals to
allow Boulder County open space to be fracked are inappropriate on land purchased with taxpayer
funds to be preserved for public recreation and the environment.

As your constituent, | urge you to impose a moratorium on fracking in Boulder County, so that you can
investigate all options to place a permanent ban on fracking.

rod brueske

8381 e. cnty. linr rd.
longmont, CO 80504
720-244-1148
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From: Dan Frazier

To: Boulder County Board of Commissioners
Subject: community rights
Date: Thursday, April 05, 2012 8:54:16 AM

We need a Community Rights Ordinance to really protect Boulder. We need Winston
Churchhills, not Neville Chaimberlains. Get out there and fight for our inalienable
rights to safety.

"Those who say it can not be done, should get out of the way of those
that are doing it" Calvin Tillman
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From: KATE JOHNSON

To: Boulder County Board of Commissioners
Subject: Preparation for April 16th Meeting
Date: Thursday, April 05, 2012 10:06:56 AM

Dear County Commissioners,

As you prepare for the meeting to be held on April 16t | hope you will take the
time to consider the following information as it pertains to the difficult decisions
you'll be making about how to deal with the complexities of the hydraulic fracturing
issue in Boulder County:

Fracking IS already impacting air quality in a very real and dangerous way in
Weld County and Eastern Boulder County as evidenced by the February NOAA report

which concluded that our air quality is worse than that of Los Angeles?.

Pam Milnoe from your Public Health Dept. stated that 11 out of 17 counties in
Colorado (including Boulder) are already out of compliance with federal air quality
standards. Since 40-60 times more methane is released in fracking than in
conventional drilling, can you imagine how bad our air will be if we have 1843 new
wells in Boulder County as projected? How do you think the elite athletes who train
in Boulder will feel about training in an area with such bad air pollution? How much
more of an increase in childhood asthma are we willing to tolerate before we take
action?

If we allow fracking to continue into Boulder County, the economic impact to
the Transportation Department alone is projected to be as much as $9 million dollars
(out of an $11-12 million annual budget) according to Transportation Department’s
George Gerstle.

Many studies have been done that show that Jobs as well as Taxes and
Revenues generated by fracking have been grossly overstated and do not take into
account all the jobs and revenue that may be lost to reductions in tourism, losses to
agriculture, lowered property values, and increased health costs to name just a

few?.

We just came off the driest March in history. In the 4/4/12 edition of the
Longmont Times-Call, the headline on page 5 read Fracking Bidders Top
Farmers at Water Auction. What will become of our agricultural industry in
Boulder County and along the Front Range if we continue to allow the oil and gas
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industry to take millions upon millions of water out of the hydrological system
forever?

You have been told by your county attorneys, the COGCC and even our governor
that you cannot ban fracking. You have been told that you must work within the
current regulatory system, which effectively ties your hands and makes it impossible
for you to protect your own county’s economic, environmental, and human health
and well-being. If it isn’t clear to you yet that the regulatory system is very broken
and completely inadequate, you haven't been paying attention. If it isn’t clear to
you that the regulatory system is set up to protect corporate rights as opposed to
individual and community rights, you have some research to do yet.

I understand that you are feeling like you are between a rock and a hard place. |
understand that you may want to do the right thing by your community but are not
sure what that is or how to do it. | understand that this is a complex issue and that
the easiest thing to do would be to follow the attorneys’ and the state agency’s
advice of working within the regulatory system. But there is ample and mounting
evidence that this would not only be ineffective, but could be disastrous for our
community.

There IS a way to ban fracking in our community and there are a growing number
of concerned citizens that will support you in doing this. You CAN enact a County

Ordinance to ban fracking. Here are just a few suggestions for how to make the

case for banning fracking in Boulder County:

1. Form a citizen’s task force to help do the research needed and to help educate
the community on the economic, environmental and human risks of allowing the
status quo. Much of this work has already been done and we are more than willing
and able to share our knowledge and energy with you.

2. Invite experts from outside the oil & gas industry to educate you and lead you
through the process for enacting a ban. Some suggestions include:

o Wes Wilson, retired EPA whistleblower;

o Phil Doe, water expert with Be the Change.org;

o Shane Davis, COGCC researcher and Sierra Club chapter president;
0 Steven Brown or Joost De Gouw, NOAA researchers on air quality;

o Deborah Rogers, Financial Analyst who has done extensive research on the
economic impacts of fracking;
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0 Thomas Linzey; attorney with the Community Environmental Legal Defense Fund
who has successfully enacted bans in hundreds of communities;

0 Sam Schabacker, Denver Director for Food & Water Watch, another organization
that has successfully helped enact fracking bans.

Forty Years ago, a groundbreaking research study was done by researchers at MIT

called The Limits to Growth®. According to their computer models, if we
continued the business-as-usual scenario of consuming more than nature was
capable of providing, global collapse and precipitous population decline could occur
by 2030. A recent research project compared real-world data from 1970 to 2000
with the business-as-usual scenario and found the predictions nearly matched
current facts. The researcher concluded that “we are not on a sustainable
trajectory”.

Don’t you think that fighting for our inalienable rights of defending our lives and
liberties, protecting our property, and seeking and obtaining our safety
and happiness by issuing an ordinance to ban fracking is worth the possible costs
of litigation, especially when you consider the inevitable costs of allowing business-
as-usual? We are counting on you to do the right thing for our community and our
lives.

Sincerely and Respectfully,
Kate Johnson

Unincorporated Boulder County
303-485-7885

1. http://www.agu.org/pubs/crossref/2012/2011JD016360.shtml

2. http://www.foodandwaterwatch.org/tools-and-resources/exposing-the-oil-and-
gas-industrys-false-jobs-promise/

http://www.youtube.com/watch?v=JYaC7L2svoQ

3. http://www.smithsonianmag.com/science-nature/Looking-Back-on-the-Limits-of-
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Growth.html
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From: Wilson, Ken

To: Council; Boulder County Board of Commissioners

Subject: Article in Science on fluid injections into Earth"s crust triggering quakes
Date: Friday, April 13, 2012 5:29:13 PM

Attachments: Fluid injections into Earth"s crust.pdf

The attached article has the latest science on the triggering of quakes by fluid injection. The gist of the
article is the following:

"First off, fracking for shale gas is not touching off the earthquakes that have been shaking previously
calm regions from New Mexico to Texas, Ohio and Arkansas. But all manner of other energy-related
fluid injection - including deep disposal of fracking's wastewater, extraction of methane from coal beds,
and creation of geothermal energy reservoirs - is in fact setting off distrubingly strong earthquakes."

The upshot for the future is that before deep injection occurs, the geology of the specific area should be
reviewed. If there is any question of faults that might be triggered, sismometers should be installed and
watched for small quakes or shifts, in real time as the injection starts. If quakes start occurring, the
injection can be throttled down or shut down. The good news is that the quakes in a problem area are
proportional to the injection that is occurring and stop with the injection stops.

Lisa Morzel is the expert in geology. | just thought to send this interesting article on to everyone.

Ken Wilson
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Learning How to NOT Make
Your Own Earthquakes

As fluid injections into Earth’s crust trigger quakes across the United States, researchers
are scrambling to learn how to avoid making more

First off, fracking for shale gas is not touch-
ing off the earthquakes that have been shaking
previously calm regions from New Mexico to
Texas, Ohio, and Arkansas. But all manner of
other energy-related fluid injection—includ-
ing deep disposal of fracking’s wastewater,
extraction of methane from coal beds, and
creation of geothermal energy reservoirs—is
in fact setting off disturbingly strong earth-
quakes. These quakes of magnitude 4 and 5
are rattling the local populace, shutting down
clean energy projects, and prompting a flurry
of new regulations.

Researchers have known for
decades that deep, high-pressure
fluid injection can trigger sizable
earthquakes. But after a decades-
long lull in triggered quake stud-
ies, researchers are playing
catch-up with the latest round of
temblors. When triggered quakes
surprise drillers, “we’re often in
the position of ambulance chas-
ers without the necessary science
done ahead of time,” says seis-
mologist William Ellsworth of the
U.S. Geological Survey (USGS)
in Menlo Park, California.

As researchers link cause and
effect in recent cases of triggered

seismicity, they are beginning to see a way
ahead: learn as you go. Thorough preinjec-
tion studies followed by close monitoring of
cautiously increasing injection offer to lower,
although never eliminate, the risk of trigger-
ing intolerable earthquakes.

An injection too deep

“I’m told it feels like a car running into the
house,” says Stephen Horton, speaking of the
magnitude-4 triggered quakes he saw com-
ing a couple of years ago in north-central

Quake masters. USGS geophysicists Barry Raleigh (left) and Jack
Healy are poised to open a valve and pressurize deep rock to turn
on earthquakes. They could also turn them off in this 1970s study.

Ohio rumblings. Wastewater injected at this site
in Youngstown triggered jolting earthquakes that
prompted injection-well shutdowns and strong new
regulations.

Arkansas. In the current March/April issue
of Seismological Research Letters, the Uni-
versity of Memphis seismologist recounts his
learn-as-you-go experience with injection-
triggered quakes strong enough to seriously
shake up the locals.

Fracking for natural gas, formally known
as hydraulic fracturing, had come to Arkan-
sas around 2009. Not that a seismologist in
Memphis would have noticed. Injecting water
into gas-bearing shale at high pressures does
break the rock to free the gas—that’s the point,
after all. But the resulting tiny quakes rarely
get above magnitude 0 (the logarithmic scale
includes negative numbers), never mind to the
magnitude-3 quakes that people might feel.

But shale gas drillers need to dispose of
the millions of liters of water laden with natu-
ral brines and added chemicals that flow back
up after a shale gas well has been fracked
(Science, 25 June 2010, p. 1624). Injecting
fracking wastewater into deep rock is a com-
mon solution, so starting in April 2009, 1- to
3-kilometer-deep disposal wells were sunk
in the vicinity of Guy (population 706) and
Greenbrier (population 4706), Arkansas.

That’s when Horton and Scott Ausbrooks
of the Arkansas Geological Survey took
note of a curious cluster of earthquakes near
Greenbrier. The Guy-Greenbrier area had had
only one quake of magnitude 2.5 or greater
in 2007 and two in 2008. But there were
10 in 2009, the first year of deep disposal,
and 54 in 2010. The suspicious timing of the
quake cluster—which included hundreds of
small quakes with one of magnitude 3.0—
and its location near the first disposal well got
their attention.

Once alerted to the suspicious quakes,
Horton and Ausbrooks cast a network of seis-
mometers around two new wells that would
startinjecting in July and in August 2010. On 1
October of that year, Horton warned the direc-
tor of the Arkansas Oil and Gas Commission,
the state agency that regulates deep injection,
to “watch out” for more earthquakes. Ten days
later, a magnitude 4.0 struck about a kilometer
northeast of the deeper of the two new wells.
On 20 November, a magnitude 3.9 struck 2
kilometers farther to the northeast toward
Guy. Then, in February 2011, magnitude-4.1
and -4.7 quakes struck to the southwest of the
deeper well, toward Greenbrier.

By spring, nearly 1000 recorded quakes
had struck the area since the wells had started
up. “People were feeling a lot of earthquakes,”
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Horton says. By 4 March, the public, the
Oil and Gas Commission, and the governor
agreed that it was all a bad idea, and the wells
were shut down. The quakes tapered away.

“I have no problem convincing scientific
audiences these earthquakes were induced”
by the deep wastewater disposal, Horton
says. Their timing and location were certainly
strongly suggestive. The quakes began only
after injection began, surged when the rate of
injection surged, were limited to the vicinity
of the wells, and trailed off after injection was
stopped.

But the data from the seismometer net-
work also painted a detailed picture of exactly
how the injected wastewa-

tion 66,982) since March 2011. The indica-
tions were strong enough to prompt the state
to order the shutdown of four injection wells
in the area and issue strong new regulations.
And injection of fracking wastewater under
the Dallas/Fort Worth International Airport in
Texas triggered a sequence of more than 180
earthquakes ranging up to magnitude 3.3 in
2008-2009. The quakes tapered off once the
injection was stopped.

Other pursuits of cleaner energy can appar-
ently also trigger earthquakes. Ellsworth and
his Menlo Park USGS colleagues will report
at next month’s annual meeting of the Seismo-
logical Society of America that a “remarkable
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to drilling are far from suitable rock forma-
tions. Deep, brittle, low-permeability rock
“doesn’t have a lot of capacity for taking
any of these fluids,” says geophysicist Barry
Raleigh, who ran the Rangely, Colorado,
earthquake-control experiment in the 1970s
(see photo, left). “As a storage medium,
they’re pretty crappy.”

Red light, green light

Wastewater injection “is not a mysterious
process,” Zoback says. “These are manage-
able problems. We simply have to be more
careful.” In his article in the April issue of
Earth, Zoback lays out a learn-as-you-go
approach to locating injection

ter triggered the quakes. It

operations similar to one that

geophysical modeler Jonny
Rutqvist of Lawrence Berke-
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pores and fractures. From
there the increased pres-
sure due to injection spread
through a previously unknown
buried fault into the under-
lying rock, triggering quakes
on the fault as it went.
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ley National Laboratory sug-
gested in a January Geotech-
nical and Geological Engi-
neering article. Learn-as-you-
go would likely also apply to
fluid injections to create geo-
thermal energy reservoirs
(injections beneath Basel,
Switzerland, touched off a

Those elevated pressures -10
could spread far and wide.
Tens of thousands of cubic
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Horizontal distance (km)

project-ending magnitude-3.4
quake in 2006) or to keep the
greenhouse gas carbon diox-

meters of wastewater were
injected each month, month
after month; fracking usually
involves far smaller volumes
pressurized for hours or days.
Only in the deeper rock could the added pres-
sure of the injection trigger magnitude 4s.
Burdened by far more overlying rock, the
deep rock is already carrying stress that will
make for larger earthquakes.

The deep rock of the Guy-Greenbrier
fault is also innately stronger than the overly-
ing aquifer’s sedimentary rock. The stronger
rock could therefore store the stress that plate-
tectonic forces load onto the North Ameri-
can continent. In this setting, the widespread
fluid pressures of injection could pry apart the
two sides of the fault just enough to let them
suddenly slip by each other and release long-
stored tectonic stress as a sizable earthquake.

A trigger here, a trigger there

North-central Arkansas is not the only place
where fiddling with Mother Nature has lately
set off earthquakes. On 9 March, the Ohio
Department of Natural Resources announced
that it had evidence “strongly indicating”
that wastewater injection—at least part of it
from fracking—had triggered 12 magnitude-
2.0-to-4.0 quakes in Youngstown (popula-
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Bad leak. Wastewater injected into the Ozark aquifer of Arkansas leaked into a deeper
unknown fault (roughly outlined by the rectangle in this side view). The heightened
water pressure in the fault relieved just enough of the squeeze on the fault to allow
earthquakes (gray and orange circles).

increase” in magnitude-3 and larger earth-
quakes since 2000 in the central United States
is “almost certainly manmade.” In addition to
the Arkansas cluster, seismic activity surged
along the Colorado—New Mexico border
beginning in 2001. That’s where drillers were
injecting water to extract methane from still-
buried coal beds. In central and southern Okla-
homa, seismicity abruptly increased in 2009
by a factor of 20 over the rate of the previous
half-century, exclusive of November’s magni-
tude 5.6 and its aftershocks. Exactly what is
causing the Oklahoma surge is still unclear,
but “we’re suspicious industrial activities are
at the heart of what’s going on” all across the
central United States, Ellsworth says.

Drillers are running short of ideal waste
injection sites, says geophysicist Mark
Zoback of Stanford University in Palo
Alto, California. There are already 144,000
wastewater injection wells in the country, he
notes, but almost none trigger quakes. That’s
probably because they were drilled into
weak, porous rock well suited to accommo-
dating injected fluids. But some areas new
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ide out of the atmosphere.

Zoback’s first recommen-
dation is to look before you
leap. He believes that the seis-
mic imaging techniques used
in oil and gas exploration should easily find
buried faults capable of producing damaging
quakes—those above, say, magnitude 6.0.

When injection begins—and it should
begin cautiously, Zoback says—seismom-
eters should be monitoring the area. At a
minimum, their data could paint a subsur-
face picture in real time, as in Arkansas, that
could reveal smaller faults capable of mag-
nitude 4s and 5s. But seismic data and well
observations could also be fed into models
of crustal rock behavior that could, with con-
siderable uncertainties, project the potential
for sizable earthquakes. If actual or projected
quakes emerged, injection could be throttled
back or even stopped, Zoback says. (Stopping
injection has stopped significant earthquakes
within days to a year.)

The new regulations in Ohio and Arkansas
at least move in the direction of such a learn-
as-you-go approach. Studies by the U.S.
Environmental Protection Agency and by the
National Research Council on the injection
triggering of quakes are due out in the com-
ing months. —-RICHARD A. KERR
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From: Elizabeth Frick

To: Boulder County Board of Commissioners
Subject: Please ban all hydraulic fracking in Boulder County
Date: Sunday, April 15, 2012 3:58:07 PM

I am unable to attend the meeting on oil and gas development tomorrow, but |
would like to register my opinion, which is that you should ban hydraulic fracturing
in Boulder County.

According to the EPA website:

Despite the widespread use of the practice, and the risks hydraulic
fracturing poses to human health and safe drinking water supplies, the
U.S. Environmental Protection Agency ("EPA") does not regulate the
injection of fracturing fluids under the Safe Drinking Water Act.

The oil and gas industry is the only industry in America that is allowed by
EPA to inject known hazardous materials -- unchecked -- directly into or
adjacent to underground drinking water supplies.

This dangerous practice is allowed because of the Halliburton Loophole, which
externalizes risks of exploration onto the communities, which may end up with
dangerous drinking water. We must not permit fracturing to ruin our drinking water
and possibly kill us.

Please vote to ban hydraulic fracturing in Boulder County.

Thank you.

Elizabeth Frick

4781 White Rock Circle Apt D
Boulder CO 80301
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From: Priscilla_Stuckey

To: Boulder County Board of Commissioners
Subject: Ban fracking through Community Rights Ordinance
Date: Sunday, April 15, 2012 4:05:35 PM

| support a ban on fracking in Boulder County. | believe the best way to accomplish
it is through passing a Community Rights Ordinance that spells out the people's
rights to clean air and water and spells out nature's right to flourish.

Please fully investigate a Community Rights Ordinance and pass such an ordinance
in Boulder County. The people are behind you in taking a stand!

Thank you very much,
Priscilla Stuckey

Priscilla Stuckey, PhD

priscilla@creeklover.com
This Lively Earth, a blog about nature, spirituality, politics, and writing

Twitter: @priscillast
303 803 0602
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From: Karey Christ-Janer

To: Boulder County Board of Commissioners

Subject: Fwd: (Wow!) What EnCana and Noble Gas are supporting
Date: Monday, April 16, 2012 10:34:18 AM

Attachments: 12M 041E Karey Christ-Janer docl.pdf

ATTO00001.htm

Dear Commissioners----Please see the below, which touch on amazing recent
developments from the Colorado Gas Producer's (Encana and Noble Gas). These
issues might be good to bear in mind for your discussions today, re: possible new,
tighter regulation for the gas industry, which | support.

(Busy morning, so much of this is excerpted/forwarded from other emails I've sent
recently.)

I hope the below is informative in any case.

Karey Christ-Janer, Boulder landlord
(I live in Larimer County)

To my amazement, the attorneys for EnCana and Noble Gas (the
Colorado Gas Producers--the "CGP™) have come out in support of a CCA-
like program (Community Choice Aggregation). Please see the below
email | sent to Boulder officials on Friday, in reference to their position on
the docket.

(Wow.) I think that the below could dovetail very well with local solar DG
programs. Here is a pdf | prepared for an exploratory PUC docket
recently, showing how I believe promoting local solar generation
could work with the new WindSource products, if approved (see
especially the "CitySource" model on pages 5 and 6 of the pdf).
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SUBMISSION(S)

MADE BY KAREY CHRIST-JANER, 3/21/12

RE: CO PUC Docket 12M-041E

IN THE MATTER OF DEVELOPING SCENARIOS CONCERNING
THE FUTURE of COLORADO’S ELECTRIC UTILITY SERVICE.

TABLE of CONTENTS

INTRORUCETIORN0000000000000000000000000000000000000000a0000a PAGE 2
OF “TRAIN WRECKS” AND RECS.......ciiiiiiiiinninnnenns PAGE 3
KEY DRIVER MATRIX ...t iiiiiiiiiiiiiiiiirinnennnennnnnnnns PAGE 4
“CITYSOURCE” SCENARIO OVERVIEW.............covvvnn. PAGE 5
YCITYS@UREEY FLOWGEHMARToococ00000000000000000000000000 PAGE 6

“BOULDERSOURCE” PROPOSAL OUTLINE (SEE SEPARATE PDF)
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(7)

Is it TOUGHER to be a UTILITY or a
utility CUSTOMER right now?

| believe some of the most interesting moments at the initial public workshop
for this electric utility exploratory docket was hearing respected former PUC chair Ray
Gifford ask two key questions:

A.) When will a relevant national electric utility energy strategy emerge? And...

B.) Will asking exploratory questions about future energy policy at the Public
Utilites Commision level glean only answers that will be predicated by the observer
and the limited nature of the exercise?

As a “green” campaigner promoting renewable energy and utility reform who has
mostly worked in an opposing position to large IOUs, | found Ray’s questions to be
very refreshing, and cause for hope.

Albeit with limited experience and knowledge, the more deeply | have thought about
the electric industry, the more | have become convinced that working for change
within the regulated utility environment would be most effective. That said, |
currently support Community Choice Aggregation (CCA) in California due to some key
differences in the utility and regional environment in California.

But | have begin to wish to see a CCA-like program — fuctioning and incorporated
within an 10U — as a key prospective aspect of an evolving energy landscape. This will
be a primary focus of my submissions to this docket today, of course well knowing
that such a program will not solve every problem.

If | can perhaps add a fresh perspective in any sense, this exercise will seem worthwhile.
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Avoidinga TRAIN WRECK..

It’s tough to be a utility right now.

e INCREASING FUEL COSTS

e INCREASING CUSTOMER DEMAND FOR EXPENSIVE + INTERMITTENT RENEWABLES
® LONG ON GENERATION DUE TO CHANGING ECONOMIC CONDITIONS

e SMART GRID/DSM AS PROFIT DESTROYER

e UNCERTAIN RESOURCE PLANNING

e THE “THREAT” OF ENCROACHING PUBLIC POWER, INCLUDING CCA

e CHALLENGE OF INFORMING THE PUBLIC RE: NEW ENERGY PARADIGMS

Avoiding A LL RECS..

It’s tough to be a utility customer right now.

e INCREASING AWARENESS + FEAR OF OF CLIMATE CHANGE

INCREASING DEMAND FOR LOCALLY-GENERATED RENEWABLES + SYNERGISTIC
MEDLEY OF ENERGY SOURCES (VIRTUAL POWER PLANT)

WHICH IS “WORSE,” FRACKING FOR NATURAL GAS, OR COAL?

VIEWING UTILITY AS MONOPOLY/”BIG BAD CORPORATION”

THE MYTH THAT RENEWABLE ENERGY CREDITS (RECS) ARE MEANINGLESS

IGNORANCE; APATHY; ANGER AT INCREASING PASS-THOUGH FUEL COSTS

Searching for solutions may mean striking a B ALANCE...
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key driver M ATR I X

OVER-ARCHING GOAL: Enhancing efficient and effective transition to maximum
renewable energy integration by employing an optimal balance between key variables to
maintain system reliablity, price competitveness, and enhancing increasing cooperation —
system-wide, regionally, and nationally.

e LOCALIZE energy supply while incorporting centralized generation as required

e DECREASE energy use through efficiency measures at micro- and macro-levels

e BALANCE capability realities and pricing constraints with clean energy goals

e COORDINATE local efforts with regional and national strategies,

e INTEGRATE cooperation between entites, promote energy trading + mitigate intermittency

e EDUCATE customers for enhanced use of emerging technologies in energy management

DECREASING energy use:
energy efficiency/DSM,
energy management,
enhanced grid efficiency

Increase LOCALIZATION +
CONSERVATION

CENTRALIZED LOCAL distributed
energy generation: GOAL: generation:
large wind generation, BALANCE + OPTIMIZE rooftop solar PV, solar
coal and NG generation CONTRASTING VARIABLES gardens, small hydro,
as required, CSP, etc. waste-to-energy (biomass),

co-generation, etc.

Respond to MARKET + GRID
LIMITATIONS

INCREASING energy needs:
transportation (EVs), energy
storage, population increase
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“City Source” Model/Scenario OVERVIEW
Integrated model; requires PUC approvals

“CitySource” is a fully-integrated, city-wide energy model which incorporates local renewable
electricity generating facilites as well as demand-side management/smart grid strategies and
distributed storage into a "packaged” portfolio, the cost/pricing of which is then aggregated into
an umbrella Power Purchase Agreement (PPA) with an incumbent Utility.

Extensive renewable energy generation facilities would be built locally through municipal bond
revenue, and energy produced would be sold wholesale to the Utility, then purchased back at
retail by customers under a new dynamic/composite pricing structure. The program would be
managed as a not-for-profit business by a city-controlled Local Energy Authority.

If feasible, bulk-purchasing of centralized renewable generation products would be incorporated to
form the backbone of the “CitySource” program due to economies of scale, the favorable price of
wind energy, etc. RECs could be either retired by the city, or negotiated into the price of genera-
tion sold, provided that the RECs generated by the city are not counted into the Utility’s require-
ments under the RES. Important: this model does not involve wheeling power — customers would
receive the Utility’s full energy mix, albeit with the additional renewable generation added.

Sliding-scale Cost Recovery Surcharges (for stranded FF generation) must be considered at high-
adoption levels, and ramping RE goal levels should be set to assure equitability, system-wide.

— Please also see the “BoulderSource” outline summitted as an additional pdf file through the
E-Filing system for a more detailed example of this model (as a potential Colorado Seciton 123 pilot
program), originally developed in February of 2011 as a proposal to the City of Boulder and Xcel Energy.

B

Local renewable
Key benefit: energy gener ation DSM/energy
High degree of (city) efficiency

synergy beween
renewables, DSM, and
coordination with Utility.

o

Kefy_ drawback: Centralized renewable

Pricing structure would g

be challenging to develop in and FF gencrauy
Eing P (utility)

order to assure fairness to all
customer classifications and parties.
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“City Source” FLOW CHART

(lHlustrated here as a hypothetical Xcel Energy voluntary program.)

CitySource generation:
Increasingly clean

energy sources paid through
bonding authority, sold to
Xcel Energy (wlolesale)

CitySource Energy Authority Board

management
of CitySource program

City Council
\____ 4

elect

Xcel Energy'’s full PSCo energy
mix, incorporating bulk
WindSource as well as CitySource
generation, sold to customer
base at retail prices under a
newly-developed dynamic

pricing structure
Customer
base (residents
and businesses)
CitySource Energy
Authority partners with
Xcel Energy to provide

customers with smart meters,
DSM/energy management
devices, with data sharing

in cooperation with

Xcel Energy

Community Members
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Even more astonishingly, the below info (re: CGP) is in addition to the fact that the CGP are actually supporting a move away from economic dispatch, toward a cleaner energy dispatch order (see link directly below if you are unclear as to how this works).  If the gas guys and the coal guys need to compete for what is "cleaner" we might actually make some headway with regulation.


http://climateofourfuture.wordpress.com/tag/california-public-utilities-commission/
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From: Karey Christ-Janer <karey@boulder.net>
Date: April 6, 2012 8:33:33 AM PDT
To: Council <Council@bouldercolorado.gov>, Jane Brautigam <BrautigamJ@bouldercolorado.gov>, Thomas Carr <carrt@bouldercolorado.gov>, Debra Kalish <KalishD@bouldercolorado.gov>, David Driskell <DriskellD@bouldercolorado.gov>, Jonathan Koehn <koehnj@bouldercolorado.gov>
Subject: The WindSource Docket







Dear Boulder---


I attended all of the recent hearing on Xcel's WindSource application for the new programs. I continue to be amazed and inspired by what is being discussed in relation to this application. However, I was very puzzled by Boulder's position, basically that the city does not support the new products (sadly), but if in fact these products actually are approved, it wishes for full participation. (I'm still trying to wrap my brain around that, a bit.)


On an encouraging note, the Colorado Gas Producers ("CGP") have continued to push for an aggregated product. They are still calling it "CCA" for lack of a better term, but in fact at the hearing it became clearer that what they are proposing is not CCA-proper, but a CCA-like product. Xcel demonstrated that under the new Long-Term WindSource product, branches of banks all over Colorado could aggregate to participate as a large commercial customer. What the CGP is arguing, basically, is that residential customers, or even a whole municipality, could aggregate to do simply that, as well. 


In parallel with this, the Office of Consumer Counsel has chosen to not support the new Long-Term WindSource product unless it provides a pilot program where residential customers may participate. Hmm. Seems like a nice fit with what the CGP is proposing.


Since Xcel has apparently expressed that the Long-Term WindSource product might act as a template for future projects, it stands to reason that, say, if Xcel contracts for another large wind farm PPA, a new allocation of wind/RECs could be made available, just as they hopefully will be for the Limon II REC allocation. This would  greatly advance renewable energy in Colorado.


I hope you all, as Boulder officials, can appreciate how exciting this exploration is. I hope there will be a way for the city to work out its differences with Xcel. I truly believe that the future of the industry trends toward integration and cooperation, rather than fragmentation.


On that note, I attended the Ft. Collins energy board meeting last night. Truly, truly exciting and fascinating, and they are looking seriously at a feed-in tariff. However, they are also looking at a 10% to 12% rate increase in 2013 alone.  Most of that is pass-though fuel costs. But they fully acknowledged that wind is the least expensive renewable, despite their wonderful efforts for local power.


And the director of the utility told me: they very likely cannot get up to their renewable energy goals (which is only 10% by 2020) without utility-scale wind energy. 


For those of you who do not regularly read the Daily Camera, please take the time to read this article about thawing permafrost/methane, linked directly below. We should be on the 5 to 10 year plan, not just a 50 to 100 year plan. Again, cooperation seems to be the word of the day. 


http://www.dailycamera.com/science-environment/ci_20336247/cu-boulder-ancient-warming-could-be-caused-by


As I have done before, I urge you to consider supporting the new WindSource products, which I firmly believe will advance renewable energy in Colorado, regardless of what Boulder decides for its future.


Karey Christ-Janer
















From: Hal Quinn, NMA

To: Boulder County Board of Commissioners

Subject: U.S. Mining’s Commitment to Safety

Date: Monday, April 16, 2012 1:09:06 PM

Minerals Make Life is a National Mining Association initiative. S NMA

April 16, 2012

Dear Cindy,

Mining is among the most technologically advanced industries in America—and one
that is consistently striving to be safer. All of us depend on mining to provide raw
materials that are critical to manufacturing, innovation and our national security. At
the cornerstone of this vital American industry are the employees whose dedication,
skills and expertise make possible so much that benefits our daily lives.

Nothing is more important to U.S. mining than the safety of mining employees. That
is why I am proud to announce CORESafety, a new workplace safety and health
initiative built on the most effective accident-prevention practices used worldwide. A
National Mining Association (NMA) member-driven effort nearly two years in the
making, CORESafety provides a scalable, comprehensive plan to achieve U.S.
mining’s goal of eliminating fatalities and reducing mining injuries by 50 percent
within five years.

Frank McAllister, vice chairman of NMA and chairman and CEO of Stillwater Mining
Company, serves on the CEO task force leading this effort. He regards CORESafety
as “an industry essential, first calling upon us to do our best, then providing us with
the tools to continuously improve safety and health performance at U.S. mining.” |
could not agree more.

| invite you to read Frank’s guest blog post on MineralsMakeLife.org to learn more
about CORESafety and NMA'’s ongoing commitment to employee health and safety.

Warm regards,

Hal Quinn
President and CEO
National Mining Association

To learn more about minerals and what they mean to America,
visit mineralsmakelife.org. €3

ABOUT NMA
The National Mining Association (NMA) is the voice of American mining in Washington,
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From: Josh Lipton

To: Boulder County Board of Commissioners
Subject: Public Hearing: Oil and Gas Development
Date: Monday, April 16, 2012 1:48:14 PM

I am writing in support of a continued, and if possible permanent, moratorium on oil
and gas development in Boulder County. As an environmental scientist with more
than two decades of experience working on matters related to environmental
contamination, | believe we must do everything possible to restrict or eliminate
drilling in Boulder County. The risks of groundwater, soil, and surface water pollution
from exploration, production, and accidental spills are not acceptable in an area this
densely populated and so heavily reliant on limited water resources. Moreover, the
ancillary impacts of development — noise, dust, dirt, traffic, light, odors, and waste —
pose a real risk to the quality of life of county residents.

Thank you very much.

Joshua Lipton, PhD
President and CEO

STRATUS CONSULTING
1881 Ninth Street, Suite 201
Boulder, Colorado 80302

m 303.381.8000
f 303.381.8200

This electronic message, and any attachments hereto, is the property of the sender
and may contain information that is confidential or proprietary to sender. It is
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intended for the exclusive use of the recipient or recipients named above. If you are
not an intended recipient of the message, please be advised that you are not
authorized to disclose, copy or distribute the message or any information in the
message. Although this e-mail, and any attachments, is believed to be free of any
virus or other defect that might affect any computer system into which it is received
and opened, it is the responsibility of the recipient to ensure that it is virus free. The
sender accepts no responsibility for any loss or damage arising in any way from its
use.
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